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United States Court of Appeals for the 

District of Columbia 


a District Court of the United States 

for the District of Columbia. 

No. 61925 In Equity 

The Goodyear Tire & Rubber Company, Plaintiff, 

vs. 

J. Warren Madden, John M. Carmody, and Edwin S. 
Smith, Individually and as members of and constitut¬ 
ing the National Labor Relations Board, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers wore filed and proceedings 
had, in the above-entitled cause, to wit:— 

1 Filed July 16, 1936 

In the District Court of the United States 
For the District of Columbia. 

In Equity No. 61925. 

The Goodyear Tire & Rubber Company, Plaintiff , 

vs. 

J. Warren Madden, John M. Carmody, and Edwin S. 
Smith, Individually and as members of and constitut- 
ing the National Labor Relations Board, Denrike 
Building, Washington, D. C., Defendants. 

Hill of Complaint for Injunction and Declaratory 

Judgment 

To the District Court of the United States 
for the District of Columbia: 

The plaintiff. The Goodyear Tire & Rubber Company, 
brings this, its bill in equity, against the defendants above 
named, and respectfully says: 
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1. The plaintiff is a corporation duly organized and exist¬ 
ing under and by virtue of the laws of the State of Ohio, 
is a citizen of the said State, and has its principal office and 
place of business at 1144 East Market Street, Akron, Ohio. 

2. The defendants J. Warren Madden and John M. Car- 
mody are citizens of the United States and are presently 
resident in the District of Columbia, and the defendant Ed¬ 
win S. Smith is a citizen of the United States and 

2 is presently resident in Alexandria, Virginia. The 
said defendants are sued herein in their own right 

and as members of and as persons constituting tin* Na¬ 
tional Labor Relations Board. 

3. This is a civil suit in equity, and arises under the ('ou¬ 
st itution and laws of the United States of America, in that 
the plaintiff brings this suit for the purpose of enjoining 
the enforcement of the National Labor Relations Act, Pub¬ 
lic No. 198, Seventy-fourth Congress, first session, chapter 
372 (49 Statutes 449), and certain actions taken and pro¬ 
posed to be taken thereunder against the plaintiff on the 

ground that the said Act is whollv invalid under the ('on- 
« • 

stitution of the United States, all as more fully hereinafter 
alleged, and the matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of Three Thousand 
Dollars ($3,000.00). This suit brings directly into question 
the constitutional validity and interpretation and the en¬ 
forcement of the said Act approved July 5, 1933. 

4. Acting under the purported authority of said Act, the 
President of the United States appointed J. Warren Mad¬ 
den, John M. Carmody, and Edwin S. Smith defendants 
herein, as members of the said National Labor Relations 
Board. The Senate confirmed their appointment August 
24, 1935. They qualified and they now purport to act as 
the National Labor Relations Board. 

5. Said National Labor Relations Act, copy of which is 
attached hereto as Exhibit A, provides that employees shall 
have the right to bargain collectively through representa¬ 
tives of their own choosing and representatives se- 

3 Iected for the purpose of collective bargaining by the 
majority of the employees in a unit appropriate for 

such purposes, shall be the exclusive representatives of all 
employees in such unit for the purpose of collective bar- 
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gaining in respect of rates of pay, wages, hours of employ¬ 
ment, and other conditions of employment; that it shall be 
an unfair labor practice for an employer by discrimination 
in regard to hire or tenure of employment or any term or 
condition of employment to encourage or discourage mem¬ 
bership in any labor organization, or for any employer to 
refuse to bargain collectively with such representatives of 
such employees; that the Board shall decide in each case 
whether the appropriate unit for the purpose of collective 
bargaining shall be the employer unit, craft unit, plant 
unit, or subdivision thereof, and whenever a question af¬ 
fecting commerce arises concerning the representation of 
employees, the Board may investigate such controversy and 
certify the names of the representatives that they have 
designated and, for that purpose, may take a secret ballot 
of employees; that the Board shall have the power to pre¬ 
vent any employer from engaging in any unfair labor prac¬ 
tice and may hold hearings and issue cease and desist or¬ 
ders; that the Board shall have the power to petition the 
certain Circuit Courts of Appeals or, if all the Circuit 
Courts of Appeals to which the application may be made 
are in vacation, any District Court within a proper circuit, 
for the enforcement of such orders and for appropriate tem¬ 
porary relief or temporary restraining orders; that the 
findings by the Board as to the facts, if supported by 
4 evidence, shall be conclusive; that any person ag¬ 
grieved by a “final’* order of the Board may obtain 
a review of such order in a proper Circuit Court of Ap¬ 
peals; that the.Board or its agents shall have access to, 
for the purpose of examination, and the right to copy in 
evidence, the records of any person being investigated, and 
the power to issue subpoenas requiring the testimony of 
witnesses and the production of evidence. 

6. The business of the plaintiff at Akron, Ohio, hereafter 
more fully described, has as a going concern, including 
good will, a value in excess of One Hundred Million Dol¬ 
lars, and in the absence of interference by the defendants 
in the attempted enforcement of the National Labor Rela¬ 
tions Act, it is capable of producing an income of approxi¬ 
mately several million dollars per year; but if said Act is 
enforced as defendants seek to enforce it against plaintiff, 
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the value of the said business as a going concern will be 
greatly damaged and impaired, to the irreparable injury 
of the plaintiff. The goods manufactured by the plaintiff 
at its factories in Akron, Ohio, during the calendar year 
1935 had an approximate value of $100,000,000. The pay 
roll of the factory employees of the plaintiff at its factories 
in Akron, Ohio, during the calendar year 1935 was approxi¬ 
mately $25,000,000. In this connection, the plaintiff seeks 
to protect its business from interference, injury, and dam¬ 
age in a sum in excess of $3,000, exclusive of interest and 
costs, threatened by the unlawful acts of the defendants 
herein alleged; and to preserve the value of the rights of 
the plaintiff hereinafter sought to be maintained. 

7. The plaintiff was, long prior to the passage of 
5 the National Labor Relations Act, and ever since 
has been and is now, engaged in the local and intra¬ 
state business of manufacturing automobile tires and a 
varietv of other rubber goods at its factories located in 
Akron, Ohio. The plaintiff does not own or operate any fac¬ 
tories other than those located in Akron, Ohio. There are 
located in Gadsden, Alabama, and in other places, factories 
engaged at such locations in local and intrastate business 
of manufacturing automobile tires and a varietv of other 
rubber goods, in which factories the plaintiff is interested 
as a stockholder. 

The plaintiff, in operating its factories at Akron. Ohio, 
acquires rubber, cotton, pigments, and other raw materials 
in substantial quantities, and manufactures the same by 
substantiallv changing the character, utilitv, and value of 
said raw materials into finished products of various kinds 
and descriptions. The plaintiff employs and has for a long 
time employed approximately 14,000 persons in its fac¬ 
tories at Akron, Ohio, and the relationship between it and 
its said employees does not involve interstate commerce 
and said relationship is not amenable to the provisions of 
the National Labor Relations Act. 

Said factories at Akron, Ohio, keep on hand several 
months supply of raw materials in advance of their use and 
manufacture. Most of the finished products are shipped to 
points outside of the State of Ohio; but the sale and ship¬ 
ment of said finished products are a separate operation, 
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which follows the warehousing of the finished products. 
The total average stock at the factories, including finished 
products, products in intermediate form, and raw materials 
on hand, is equivalent to approximately two times 

6 the average monthly sales of products produced at 
the factories. The operations of plaintiff’s Akron 

factories in the employment of its employees and all rela¬ 
tionships between it and its employees are entirely in intra¬ 
state manufacture and not in interstate commerce. Neither 
the raw materials used in the manufacture at Akron nor 
the products when manufactured are transported by the 
plaintiff or its employees from outside of Ohio to said fac¬ 
tories or from the said factories to points outside of the 
State of Ohio, but said transportation is performed exclu- 
isvely by carriers engaged in the business of transporta¬ 
tion. 

8. The relation of the plaintiff to its employees at its 
Akron factories is exclusively a matter of local concern. 
Its factory employees are all hired, paid and dealt with by 
or under the direction of the factory manager at Akron, 
and all of their services are rendered in and about said fac¬ 
tories and within the State of Ohio. Each of said em¬ 
ployees is working under an oral employment contract be¬ 
tween the plaintiff and himself, which contract governs the 
rate of pay, wages, hours of employment, and other condi¬ 
tions of employment. Each of said contracts is terminable 
at the will of either party. Said contracts are entered into, 
and have been and are performed, entirely within the State 
of Ohio. 

9. If the National Labor Relations Act of 1935 be con¬ 
strued to confer upon the defendants or any of them, or 
upon any officer of the United States, power over the Com¬ 
plainant’s manufacturing business in Akron, Ohio, Com¬ 
plainant’s right to conduct the same or the relationships 

between Complainant, and its employees in said 

7 manufacturing business, or to authorize the things 
done and threatened to be done by the defendants, 

jointly and severally, with respect to the business of the 
Complainant and the relations between Complainant and 
its employees, then said National Labor Relations Act of 
1935 in toto and as specifically applied to the Complainant, 
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its manufacturing business and its relations with its manu¬ 
facturing employees and all of the actions and things at¬ 
tempted to be done in reliance on said Act are severally 
unlawful, unconstitutional and void for the following rea¬ 
sons : 

1. Neither said Act nor the actions and things attempted 
to be done in reliance thereon are authorized by any power 
delegated to the Federal Government by the Constitution of 
the United States or anv of its amendments. 

2. Neither the manufacturing business of Complainant 
nor the relationships between Complainant and its manu¬ 
facturing employees constitute or affect interstate com¬ 
merce within the intent and meanding of Article I, Section 
8, Clause 3 of the Federal Constitution. 

3. The intended and actual effect and purpose of the Act 
is to regulate the business of manufacturing and the em¬ 
ployment of labor in manufacturing within the several 
States in contravention of the Ninth and Tenth Amend¬ 
ments to the Federal Constitution. 

4. Said Act deprives Complainant of its liberty and prop¬ 
erty and freedom to contract without due process of law 
contrarv to the Fifth Amendment to the Constitution of the 
United States in the following respects among others: 

(a) Said Act deprives Complainant of its right to deal, 
bargain and contract with its employees individually or 
collectively, and to bargain collectively with any group or 
groups or all groups of its employees, with respect to con¬ 
ditions, terms, incidents and termination of employment, 
but on the contrary, said Act limits Complainant to deal, 
bargain and contract with its employees only through pre¬ 
tended representatives of the majority of such employees. 

(b) The Act is wholly arbitrary, capricious, un- 
8 equal and discriminatory. 

(c) The Act deprives Complainant of its prop¬ 
erty in existing contracts with its employees without com¬ 
pensation. 

(d) The Act attempts to authorize the appropriation of 
Complainant’s property for private use without compen¬ 
sation. 

5. The Act denies the Complainant and others similarly 
situated due process of law as a matter of procedure in 
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violation of the Fifth Amendment to the Federal Constitu¬ 
tion in the following respects, among others: 

(a) Section 10 of said Act provides that in a proceeding 
before the Board “the rules of evidence prevailing in courts 
of law and equity shall not be controlling,” although upon 
the Board petitioning a Federal Court for the enforcement 
of the Board’s order, the findings of fact made by the 
Board, if supported by the evidence, are conclusive. 

(b) Said Act makes no provision for judicial review of 
the decisions, orders and activities of the National Labor 
Relations Board under Sections 9 (b) and 9 (c) of said Act. 

(cj The proceedings had and proposed to be had by 
said National Labor Relations Board under said Act are 
predicated upon an ex parte determination of the jurisdic¬ 
tion of said Board made without notice or hearing and with¬ 
out any evidence or record to support the same so that said 
determination is impossible of judicial review. 

(d) Said Act attempts to preclude a determination by the 
courts of the facts upon which the jurisdiction of the Board 
and constitutional rights of citizens depend. 

6. Said Act attempts to deprive Complainant of the right 
of trial by jury in common law actions involving more than 
$20.00, in violation of the Seventh Amendment to the Con¬ 
stitution of the United States. 

7. Said Act attempts to invest the National Labor 
9 Relations Board, its agents and representatives with 
powers of inquisition amounting to an unreasonable 
search and seizure in violation of the Fourth Amendment 
to the Constitution of the United States. 

8. Said Act attempts to deprive the Complainant of its 
light to freedom of speech in violation of the First Amend¬ 
ment to the Constitution of the United States. 

9. Said Act does not establish or indicate any adequate 
standard to guide those officers charged with its adminis¬ 
tration, but on the contrary attempts to authorize and per¬ 
mit such administrative officers to promulgate rules and 
regulations for the control of the relations between the 
Complainant and its employees having the force and effect 
of law, to construe and define unfair labor practices, and 
thereby delegates legislative power in violation of Article 
I, Section 1, Article I, Section 8, Clauses 1, 2 and 18, and 
Article II, Section 1 of the Federal Constitution. 
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10. Said Act attempts to delegate judicial power to ad¬ 
ministrative officers in contravention of Article III, Sec¬ 
tions 1 and 2 of the Constitution of the United States in 
the following respect, among others: 

(a) Said Act vests the Board with the right to construe 
and define definitions of unfair labor practices and the right 
to pass judgment upon the conduct of employers in relation 
to their employees, to determine disputes between employ¬ 
ers and employees and to award damages for the discharge 
of employees. 

(b) Said Act attempts to make the findings of the Board 
upon facts determinative of its jurisdiction and upon facts 
determinative of the constitutional rights of citizens of the 
United States conclusive and immune from review in anv 
Court. 


10. All actions, orders, and authorities attempted 

10 and purported to be exercised by the defendants, 
their agents or representatives, under said Act, are 

likewise void and unconstitutional and without warrant or 
authoritv in law for each and all of the reasons set forth 
above. 

11. On the 13th day of July, 1936, the plaintiff received 
from the National Labor Relations Board, through its Re¬ 
gional Director, Ralph A. Lind, who maintains an office in 
the Guarantee Title Building, Cleveland, Ohio, signed by 
said Ralph A. Lind, a certain paper consisting of two parts, 
each dated July 10,1936, one described as “Complaint” and 
the other “Notice of Hearing”, together with a copy of the 
rules and regulations of the National Labor Relations 
Board, Series No. 1 as amended, dated April 27, 1936, which 
copy, said notice of hearing stated, was enclosed therewith. 
A copy of the complaint, notice of hearing, and a copy of 
said rules and regulations are attached hereto and desig¬ 
nated as Exhibits B, C, and D, respectively, and are prayed 
to be read as a part hereof. In said notice of hearing, the 
plaintiff was notified that a hearing would be held on July 
21, 1936, at the Summit County Courthouse, Akron, Ohio, 
at 10 o’clock in the forenoon; and by said notice, plaintiff 
was given until July 18, 1936, to file an answer to the 

11 aforesaid complaint. 

12. The complaint received from the National La¬ 
bor Relations Board specifically states that it was issued 


k 


*• 


► 


► 


r 


r 


\ 

► 

► 


#• 


► 


x 


A 


► 

> 

► 


GOODYEAR TIRE & RUBBER CO. VS. J. W. MADDEN ET AL. 9 

and plaintiff upon information and belief alleges that it was 
issued because of certain representations and charges made 
against this plaintiff by the United Rubber Workers of 
America, which is a labor union of the industrial type and 
concerning which more will hereinafter be related. 

The allegations of said complaint are false and untrue 
and cannot be substantiated by any competent evidence in 
any unbiased tribunal or court. If said complaint is 
founded upon charges made by the United Rubber Work¬ 
ers of America and in substance copies those charges, then 
plaintiff alleges that the charges so made by the United 
Rubber Workers of America are false and untrue and can¬ 
not be substantiated by any competent evidence before an 
unbiased tribunal. The plaintiff also alleges in this con¬ 
nection that the description of the Goodyear Industrial As¬ 
sembly is inaccurate and does not reflect nor show the har¬ 
monious relationship that has existed between plaintiff, its 
employees and said Assembly for approximately 17 years. 

13. Said hearing, as scheduled to be held on July 21, 1936, 
pursuant to said notice of hearing dated July 10, 1936, was 
purportedly called for the purpose of determining whether 
or not the plaintiff was engaged in the so-called unfair labor 
practices as alleged in said complaint. 

14. The so-called unfair labor practices defined by the 
Act, in the main are not in fact unfair practices of any 
kind or description; and in designating them to be unfair 
labor practices, the Act is substituting, in the main legis¬ 
lative fiat for actual fact. The actions by the Na- 

12 tional Labor Relations Board, its agents or agencies 
to prevent the plaintiff from engaging in any prac¬ 
tices at Akron which they allege constitute some of the so- 
called unfair labor practices defined in the Act, constitute 
merely an unwarranted and unlawful intermeddling and 

interference bv them in the business and affairs of the 

* 

plaintiff at said factories. Likewise the action of the Na¬ 
tional Labor Relations Board in attempting to investigate 
any alleged controversy with respect to representation of 
employees of the plaintiff at said factories, and taking any 
action in connection therewith, constitutes merely an un¬ 
warranted and unlawful intermeddling and interference 
bv them with the business of the plaintiff in said factories. 


10 GOODYEAR TIRE & RUBBER CO. VS. J. W. MADDEN ET AL. 


In charging the plaintiff with engaging in unfair labor 
practices, the National Labor Relations Board is holding 
the plaintiff up to public scorn as a violator of the law of 
the United States, and therefore is causing it to incur the 
odium and ill-will of the public, and causing it to be in dis¬ 
repute, and holding it up to its employees and the public 
as an employer engaged in unfair labor practices, to the 
detriment and injury of itself and persons employed by it, 
and therefore causing it to incur the odium and ill-will of 
said persons and the public, and to be in disrepute; there¬ 
fore such public scorn of, odium of, ill-will toward, and dis¬ 
repute of the plaintiff, and scorn of, odium of, ill-will 
toward, and disrepute of the plaintiff on the part of those 
employed by it, will be continued and magnified so long as 
the aforesaid hearings shall be scheduled or re-scheduled, 
and will continue so long as the aforesaid hearings shall be 
continued or re-continued. 

15. In 1919 the plaintiff’s employees organized, 
13 and have ever since maintained a labor organization 
as a medium through which their business relations 
with plaintiff’s management are conducted. This medium 
or organization is known as the Goodvear Industrial As- 
sembly. Since the inception of this organization, prac¬ 
tically all of the plaintiff’s employees have exercised their 
privilege of bargaining with management through this me¬ 
dium. The Goodyear Assembly has a legislative body con¬ 
sisting of senators and representatives elected annually. 
During the past fiscal year and at the last regular annual 
election approximately 90 percent of said employees par¬ 
ticipated therein. This participation took place notwith¬ 
standing the existence of another labor union among some 
of plaintiff's employees, to which reference will hereafter 
be made, and which is known as Goodyear Local No. 2 of 
the United Rubber Workers of America. 

The plaintiff avers that the members of the Industrial 
Assembly are the chosen representatives of a large per¬ 
centage of its employees and that the plaintiff has been for 
a long period of time negotiating and bargaining with said 
representatives of said employees with respect to their 
wages, hours of labor and working conditions in a peaceful 
and amicable manner and that its relations and dealings 
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with said members of the said Industrial Assembly have 
been mutually satisfactory to the plaintiff and to the em¬ 
ployees represented by them. The plaintiff believes and 
therefore avers that the proposed hearing is intended arbi¬ 
trarily, unlawfully to disrupt and interfere with such rela¬ 
tions and dealings and bv reason thereof will cause further 
discontent and dissatisfaction among the employes who 
have chosen such representatives, which discontent 

14 and dissatisfaction will impair and impede the manu¬ 
facturing operations of the plaintiff’s factory and 

will continue so to do unless plaintiff is permitted to enjoin 
and restrain the holding of said hearing. Plaintiff further 
believes and avers that the proposed hearing will result in 
an order of the Board to the plaintiff directing the plaintiff 
to withdraw all recognition from the members of the In¬ 
dustrial Assembly and further believes that the said order 
will attempt to cause the dissolution of said labor organi¬ 
zation. 

16. Upon information and belief, plaintiff alleges that in 
the latter part of 1933 some of its employees, then being 
urged so to do bv outside sources, organized a union known 
as Goodyear Local No. 2 of the United Rubber Workers of 
America. The number of plaintiff’s employees belonging 
to said union has varied from time to time, but in the 
months of January and February of 1936 the plaintiff is 
advised that said membership consisted of approximately 
300 employees out of a total of more than 14,000. In the 
latter part of January or the first part of February of 1936, 
certain of said union members requested the plaintiff to 
advise its employees in writing when and if any lay-offs 
were contemplated. At that time it was the policy of the 
plaintiff to post on its bulletin boards a notice of such char¬ 
acter. For the purpose of maintaining harmony within the 
ranks of its employees, plaintiff acquiesced in the demands 
of said union members and promised that before any lay¬ 
offs became effective, notice in writing of such contem¬ 
plated lay-offs would be given. The members of the 

15 said union then demanded that the promise of plain¬ 
tiff be made to the union in writing. This the plain¬ 
tiff refused to do; and thereupon approximately 100 mem¬ 
bers of said union started a system of chain picketing be- 
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fore the gates of Plant No. 2 of the plaintiff; and within 24 
hours their ranks were augmented by residents of Akron 
out of employment, W. P. A. workers, and employees of 
other rubber factories, and as a result of this type of con¬ 
certed action, this small minority succeeded in shutting 
down all of the plaintiff’s factories and stopped manufac¬ 
turing therein for a period approximating five weeks dur¬ 
ing which time practically all of plaintiff’s 14,000 em¬ 
ployees were forcibly prevented from working. 

During said period of five weeks a committee represent¬ 
ing said union, some of whom were employees of plaintiff 
and others, non-residents of the city of Akron and active 
in the so-called industrial labor movement, met with repre¬ 
sentatives of the plaintiff, for the ostensible purpose of ef¬ 
fecting a settlement of said strike and ending the conten- 
tions which had been started bv said union. Eventually, and 

* *7 

at the conclusion of the period of time aforementioned, and 
as a result of said conferences, said strike was settled and 
those representing said union agreed that their members 
would immediately go back to work and maintain the manu¬ 
facturing processes of the plaintiff so that its activities in 
that behalf would thereafter proceed without interruption. 
Immediately thereafter the plaintiff resumed operations 
and took back all of its former employees, including those 
who were actively engaged in furthering the inter- 
16 ests of said Goodyear Local No. 2 United Rubber 
Workers of America. Since then, and commencing on 
or about the 22nd day of March, 1936, certain of said union 
members have engaged in thirty-one so-called “sit-down 
strikes” in various departments, for periods lasting from 
half an hour to one day. The effect of these “sit-down 
strikes” is to interrupt the continuity of the production in 
plaintiff’s factory and frequently requires the discontinu¬ 
ance of all operations and the temporary unemployment 
during the period of such “sit-down strike” of a large num¬ 
ber of plaintiff’s employees who actually wish to work. 

17. Plaintiff at all times herein mentioned has met and 
dealt, and now does meet and deal freely and unreservedly 
with the duly chosen representatives of its employees and 
with any of its employees individually or otherwise, who 
may care to meet and deal with it concerning rates of pay, 
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hours of labor, and conditions of employment. Plaintiff 
has never refused to bargain collectively with representa¬ 
tives of any of its employees or with any of said represen¬ 
tatives or with any of its employees individually or other¬ 
wise, but at all times herein mentioned has recognized and 
dealt freely with, and now does recognize and deal freely 
with, all said representatives and individuals whenever 
they present themselves for the purpose of collective bar¬ 
gaining. The plaintiff has never interfered with its em¬ 
ployees' joining or participating in labor organizations of 
their own choosing or discriminated between its employees 
on account of their union or non-union affiliations. Bv rea- 
son of all of the above, plaintiff enjoys, and has always en¬ 
joyed, the good will, cooperation, and friendly feel- 
17 ing of its employees. 

The continued enjoyment of the good will of its 
employees is an essential and incalculably valuable busi¬ 
ness asset of the plaintiff, and on it depend the uninter¬ 
rupted and efficient operations of its Akron factories. Any 
interruption of operation or decrease in the efficiency of 
operation will necessarily result in damage to the capital 
equipment and waste or spoiling of raw materials and in¬ 
termediate products, greatly in excess of Three Thousand 
Dollars. 

18. The interposition between the plaintiff and its em¬ 
ployees by the National Labor Relations Board will impair 
existing contracts, relations, and bargaining machinery be¬ 
tween the plaintiff and its employees and will disrupt the 
friendly relationships now and heretofore existing between 
the plaintiff and its employees, and such a result is the 
one desired by the United Rubber Workers of America and 
it was with such avowed purpose and intent that said union 
filed charges against the plaintiff and as a consequence of 
which the defendants issued the complaint aforesaid and 
now threaten the plaintiff with a hearing thereon. 

19. The right of plaintiff and its employees to contract 
with each other on the basis of either individual negotia¬ 
tions or through representatives of its employees’ own 
choosing, whether of the few or of the many, of a majority 
or of a minority, is a fundamental condition to the success¬ 
ful conduct by the plaintiff of its business at said factories. 
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By reason of the facts hereinbefore alleged in paragraphs 
numbered 8, 15, and 17, relating to employment conditions 
and methods of employee representation at said fac- 

18 tories, and by reason of the knowledge of its em¬ 
ployees that they are and have been free to bargain 

with plaintiff with respect to wages, hours and conditions 
of employment, both individually and through representa¬ 
tives of their own choosing, the employees of the plaintiff 
at its Akron factories have long worked together in entire 
harmony and have borne toward one another, as well as 
toward plaintiff, the greatest good will; and the continu¬ 
ance of that good will is an indispensable condition to the 
uninterrupted and efficient operation of the plaintiff’s fac¬ 
tories. 

20. In connection with the said hearing now proposed to 
be held, the National Labor Relations Board, its agents 
and agencies, intend to, and unless restrained by this hon¬ 
orable Court, will exercise the power which Section 11 (1) 
purports to confer upon them, and will send and cause to 
be sent into said factories of the plaintiff, investigators, 
agents, and representatives for the purpose of examining 
the plaintiff’s books and records and interviewing the 
plaintiff’s employees, and will issue or cause to be issued 
subpoenas requiring the attendance and testimony of the 
plaintiff’s officials and employees and the production of any 
evidence which they may deem relevant to said hear- 

19 ing or any investigations prescribed by the National 
Labor Relations Board with respect to the said hear¬ 
ing now proposed to be held on the 21st day of July. Said 
attendance and the production of said evidence pursuant 
to the provisions of Section 11 (1) of the Act may be re¬ 
quired from any place in the United States or any Terri¬ 
tory or possession thereof, at any designated place or 
places of hearing, all of which will entail considerable loss 
of time and money to the plaintiff, thereby increasing the 
cost of operation of the plaintiff, will involve public dis¬ 
closure of the plaintiff’s books and private records and se¬ 
crets, thereby invading the rights of the plaintiff, and will 
disrupt and interfere with the business of the plaintiff. 
Furthermore, the plaintiff cannot resist the charges which 
have been brought against it by the National Labor Rela- 
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tions Board in the aforesaid complaint dated July 10, 1936, 
nor can it protect itself in connection with the said hearing 
to be held by said notice of hearing dated July 10, 1936, as 
now proposed to be held, except by incurring expenses for 
counsel fees, for fees to its witnesses, and for travel and 
other expenses, all of which are irrecoverable. 

Furthermore, in accordance with Section 37 of Article II 
of Rules and Regulations, Series One, of the National La¬ 
bor Relations Board, as amended April 27, 1936, further 
hearings may be held in Washington, D. C., or at any other 
place in the United States. The holding of any such hear¬ 
ings would put the plaintiff to further and added expenses 
in order to protect its rights in any proceedings had 
20 in any place to which they should be transferred, 
none of which expense would be recoverable. Fur¬ 
thermore, the National Labor Relations Board, its agents 
and agencies, threaten to require many employees of the 
plaintiff at said factories to appear as witnesses before 
the Board or the trial examiners to be designated by it. 
The appearances of these employees as witnesses to such 
hearing will interfere with, interrupt and cause damage to, 
the business of the plaintiff at said factories, which busi¬ 
ness must be performed expeditiously and without inter¬ 
ference or interruption. 

21. If the plaintiff shall not permit each member of the 
National Labor Relations Board and each of its agents or 
agencies to take any action or carry out any purpose, the 
taking or carrying out of which requires that the plaintiff 
shall not resist, prevent, or impede any member of such 
Board or any of its agents or agencies aforesaid in the 
performance of duties that the Act purports to confer upon 
them, the plaintiff will be threatened with the imposition 
of a fine in the maximum amount of Five Thousand Dollars, 
pursuant to the provisions of Section 12 of the Act, and the 
officials and employees of the plaintiff will be threatened 
with the payment of such a fine or with imprisonment for 
as much as one year, or both, pursuant to the provisions of 
Section 12. Such fine and imprisonment constitute such a 
heavy and stringent penalty as to preclude the plaintiff 
from* seeking to exercise its constitutional rights unless 
the plaintiff shall be granted relief by this honorable Court; 
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and by reason of such threatened fine and imprison¬ 
'd 1 ment the plaintiff cannot prevent the attendance of 

its officials and employees as witnesses at said hear¬ 
ing, and such officials and employees will, under threat of 
fine and imprisonment, be compelled to give at such hearing 
confidential information pertaining to the business of the 
plaintiff at said factories, which they have gained during 
the period of their employment by the plaintiff, and which 
information the plaintiff is entitled to have preserved a^ 
confidential, and the disclosure of which would result in 
damage to the plaintiff; and such fine and imprisonment 
constitute such a heavy and stringent penalty as to coerce 
the plaintiff, its officiajs and employees, into permitting the 
National Labor Relations Board, its agent and agencies, to 
invade the constitutional rights of the plaintiff, its officials 
and employees, without legal warrant. 

22. Under the terms of the Act, and as attempted to be 
enforced by the National Labor Relations Board, its agents 
and agencies, and the United Rubber Workers of America, 
Goodyear Local No. 2, the plaintiff will be prohibited from 
bargaining with its employees with respect to rates of pay, 
wages, hours of employment, and other conditions of em¬ 
ployment, except as its employees shall be represented by 
said Local No. 2. 

23. The plaintiff has now, and for some time has had, 
outstanding contracts of employment at will with its em¬ 
ployees, upon mutually satisfactory terms, as to rates of 
pay, wages, and hours of employment, and other conditions 
of employment. Purporting to act under the provisions 

of the National Labor Relations Act, the National 
22 Labor Relations Board, by calling said hearing, now 
proposes to breach and void the aforesaid existing 
contracts of employment between the plaintiff and its em¬ 
ployees; and such Board, its agents and agencies, are con¬ 
tinuing to attempt to breach and void such contracts for 
the purpose of restricting, infringing, and curtailing the 
liberty of contract of the plaintiff and of its employees, and 
substituting therefor, against the will of the plaintiff and 
of many of its employees, the labor union doctrine of ma¬ 
jority rule. 


GOODYEAR TIRE & RUBBER CO. VS. J. W. MADDEN ET AL. 17 


24. The plaintiff has been advised by counsel, believes, 
and alleges that the procedure provided by the Act for the 
review of certain orders of the National Labor Relations 
Board by the courts of the United States, if it be a remedy 
at all, is not and is not intended as an exclusive statutory 
remedy, and is not timely or a plain or adequate or com¬ 
plete remedy at law; and that the statutory provisions for 
review of the orders of such Board do not make any pro¬ 
vision for an independent judicial determination of all 
questions, both of fact and law, essential to the preserva¬ 
tion of the constitutional rights of the plaintiff, nor is any 
provision made for an independent judicial determination 
upon the facts, as well as upon the law, of the existence or 
non-existence of the fundamental or jurisdictional facts un¬ 
derlying the supposed authority of Congress, the existence 
of which is a condition precedent to the operations of the 
statutory scheme. 

25. The plaintiff has been advised by counsel, believes, 
and alleges that the procedure provided in said Act for the 
review of certain orders of the National Labor Relations 
Board, does not afford the plaintiff a timely, plain, ade¬ 
quate, or complete remedy at law, since among other 

23 things the irreparable and irrecoverable damages 
and injuries to the plaintiff, which are hereinbefore 
described and alleged, will have been in a very large meas¬ 
ure caused, and suffered by the plaintiff, before any such 
review can be had; that accordingly, it has no protection for 
its constitutional and property rights save by injunctive 
relief from this honorable Court, to which it is entitled; and 
furthermore, that inasmuch as the Act is wholly unconsti¬ 
tutional and invalid, as hereinbefore alleged, a remedy pur¬ 
portedly offered by the Act, in law and in fact is not a 

remedv at all. 

♦ 

26. The damages which will be sustained and suffered 
by the plaintiff as a result of its being deprived of rights 
as herein set forth, are irreparable and are not wholly as¬ 
certainable in pecuniary value, and plaintiff would be un¬ 
able to prove the full or exact amount thereof in any court 
of law, and is without a timely, plain, adequate, and com¬ 
plete remedy at law. 
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27. The plaintiff believes and alleges that it is entitled 
to receive from this Court a declaratory judgment declar¬ 
ing its rights in the premises. 

WHEREFORE, the plaintiff prays: 

1. That a temporary restraining order be granted forth¬ 
with, restraining and enjoining the defendants, J. Warren 
Madden, John M. Carmody, and Edwin S. Smith, individu- 
ally and as members of the National Labor Relations Board, 
and each of them, and their agents, agencies, assistants, 
employees, and representatives, and each of them, and their 
successors in office and each of them, and their agents, 

agencies, assistants, employees, and representatives, 
24 and each of them, from holding or causing to be held 
at any time or times, a hearing for the purpose of 
rendering any determination with respect to whether or 
not the plaintiff has engaged in any so-called unfair labor 
practices at its factories in Akron, Ohio, or in any other 
place or places, under the National Labor Relations Act, 
and from having any proceeding or taking any action what¬ 
soever at any time or times with respect to any such hear¬ 
ing or hearings. 

2. That this honorable Court issue its writ in due form 
of law directed to the defendants, J. Warren Madden, John 
M. Carmody, and Edwin S. Smith, individually and as 
members of the National Labor Relations Board, and to 
each of them, ordering them and each of them at a certain 
date to appear before this honorable Court and answer all 
and singular the matters herein set forth and complained 
of, but not under oath (answers under oath being expressly 
waived), and further to perform and abide by such order, 
direction, and decree as to this honorable Court shall seem 
meet, just, and proper. 

3. That this honorable Court issue its orders against the 
defendants, J. Warren Madden, John M. Carmody, and 
Edwin S. Smith, individually and as members of the Na¬ 
tional Labor Relations Board, and each of them, to show 
cause, if any they have, at a convenient date to be fixed by 
this Court, why a preliminary injunction shall not be 
granted restraining the defendants, J. Warren Madden, 
John M. Carmody, and Edwin S. Smith, individually and 
as members of the National Labor Relations Board, and 
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each of them, and their agents, agencies, assistants, em¬ 
ployees, and representatives, and each of them, and 

25 their successors in office and each of them, and their 
assistants, agents, agencies, employees, and repre¬ 
sentatives, and each of them, during the pendency of this 
suit, from holding or causing to be held at any time or 
times, a hearing for the purpose of determining whether or 
not the plaintiff has engaged in any so-called unfair labor 
practices at its factories in Akron, Ohio, or in any other 
place or places, under the National Labor Relations Act, 
and from having any proceedings or taking any action 
whatsoever at any time with respect to any such hearing 
or hearings. 

4. That this honorable Court grant and issue a prelimi¬ 
nary injunction against the defendants, J. Warren Madden, 
John M. Carmody, and Edwin S. Smith, individually and 
as members of the National Labor Relations Board, and 
each of them, and their agents, agencies, assistants, em¬ 
ployees, and representatives, and each of them, and their 
successors in office, and each of them, and their agents, 
agencies, assistants, employees, and representatives, and 
each of them, from holding or causing to be held at any 
time or times a hearing for the purpose of determining 
whether or not the plaintiff has engaged in any so-called 
unfair labor practices at its factories in Akron, Ohio, or in 
any other place or places, under the National Labor Rela¬ 
tions Act, and from having any proceeding or taking any 
action whatsoever at any time or times with respect to any 
said hearing or hearings. 

5. That upon final hearing, this honorable Court grant a 
permanent injunction against the defendants, J. Warren 

Madden, John M. Carmody, and Edwin S. Smith, in- 

26 dividually and as members of the National Labor 
Relations Board, and each of them, and their agents, 

agencies, assistants, employees, and representatives, and 
each of them, and their successors in office, and each of 
them, and their agents, agencies, assistants, employees, and 
representatives, and each of them, from holding or causing 
to be held at any time or times a hearing for the purpose 
of determining whether or not the plaintiff has engaged in 
any so-called unfair labor practices at its factories in 
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Akron, Ohio, or in any other place or places, under the 
National Labor Relations Act, and from having any pro¬ 
ceeding or taking any action whatsoever at any time or 
times with respect to any such hearing or hearings. 

6. That this honorable Court shall declare, order, ad¬ 
judge, and decree that the National Labor Relations Act, 
approved July 5, 1935, and the defendants' actions and 
proposed actions thereunder, in relation to the business of 
the plaintiff at its Akron factories or elsewhere, and the 
relation between it and its employees at such place or places 
and among such employees, are unconstitutional, void, and 
unenforceable. 

7. That the plaintiff shall have such other and further 
relief in the premises as to the Court may seem just and 
proper. 

EDMUND M. TOLAND 
NEWTON D. BAKER 
HOWARD F. BURNS 
L. M. BUCKINGHAM 
FREDERICK R. WAHL 
Solicitors for the Plaintiff. 

United States of America, 

Northern District of Ohio . 

Summit County, ss: 

P. W. Litchfield being first duly sworn deposes and says 
that he is President of The Goodyear Tire & Rubber Com¬ 
pany, plaintiff herein, that he has read the foregoing 
27 bill of complaint and the facts stated therein are 
true. 

P. W. LITCHFIELD 

Sworn to before me and subscribed in my presence by 
the said P. W. Litchfield this 15th day of July, 1936. 

H. 0. SWEANY 

(Seal) Notary Public 

EDMUND M. TOLAND, 

1022 Investment Building, 

Washington, D. C. 
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NEWTON D. BAKER, 

Union Trust Building, 

Cleveland, Ohio. 

HOWARD F. BURNS, 

Union Trust Building, 

Cleveland, Ohio. 

L. M. BUCKINGHAM, 

Second National Building, 

Akron, Ohio. 

FREDERICK R. WAHL, 

1144 East Market Street, 

Akron, Ohio. 

Solicitors for the Plaintiff. 

28 Copy 

United States of America 
Before the National Labor Relations Board 

Eighth Region 
Case No. VIII-C-33 
In the Matter of 

The Goodyear Tire & Rubber Company, a corporation 

and 

United Rubber Workers of America 
Exhibit “B” 

Complaint 

It having been charged by the United Rubber Workers 
of America, 408 Akron Savings & Loan Building, Akron, 
Ohio, that The Goodyear Tire & Rubber Company, herein¬ 
after called the respondent, at its Akron plants, Akron, 
Ohio, and at its Gadsden plant in Etowah County, Alabama, 
the latter owned and operated by a wholly owned subsidiary 
of the respondent, has engaged in and is now engaging in 
certain unfair labor practices affecting commerce as set 
forth and defined in the National Labor Relations Act, ap¬ 
proved July 5, 1935, the National Labor Relations Board by 
the Regional Director for the Eighth Region, as agent of 
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the National Labor Relations Board, designated by National 
Labor Relations Board Rules and Regulations, Series 1 as 
amended, Article IV, Section 1, hereby issues its complaint 
and alleges the following: 

(1) The respondent is and has been since August 29, 1S98, 
a corporation organized under and existing by virtue of the 
laws of the State of Ohio, having its general offices in the 
City of Akron, County of Summit and State of Ohio, and 
operating and maintaining plants known as Plant No. 1, 
Plant No. 2 and Plant No. 3 at Akron, Ohio, and is now and 
has continuously been engaged in its plants in the City of 
Akron, County of Summit and State of Ohio, hereinafter 
referred to as the Akron plants, in the production, 
29 assembly, sale and distribution of pneumatic rubber 
automobile, bus and truck tires, including casings 
and inner tubes, solid cushion truck tires, motorcycle tires 
and tubes, airplane tires, carriage tires, mechanical goods, 
heels and soling for shoes, commercial and garden hose, 
belting and other rubber products; the said respondent 
maintains and has maintained for several years last past 
a large number of subsidiary companies which are for the 
most part wholly owned by the respondent and which are 
conducted virtually as departments of the business of the 
respondent; the respondent operates and maintains plants 
owned by subsidiary corporations at Los Angeles, Cali¬ 
fornia; Etowah County, Alabama; New Toronto, Canada; 
Bowmanville, Ontario, Canada; Sidney, Australia; Buenos 
Aires, Argentina; Buitenzorg, Java; and Wolverhampton, 
England; respondent also operates and maintains textile 
mills at Decatur, Alabama; New Bedford, Massachusetts; 
St. Hyacinthe, Quebec, Canada; Cedartown, Georgia; Car- 
tersville, Georgia; Rockmart, Georgia; the respondent 
operates and maintains cotton plantations in the State of 
Arizona, and rubber plantations at Sumatra, D. E. I., and 
an airship factory and dock at Akron, Ohio; the respondent 
maintains and has maintained for several years last past 
domestic distributing branches for the service, sale and dis¬ 
tribution of automobile tires and tubes in many states of the 
United States; the respondent has maintained for several 
years last past and is now maintaining foreign branches 
and wholesale distributing agencies for the service, sale and 
distribution of automobile tires and tubes in foreign coun¬ 
tries; many automobile, truck and bus tires and tubes pro- 
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duced by the respondent in its Akron plants are shipped 
and transported by the respondent to distribution points 
owned, operated and maintained by the respondent in states 
of the United States other than the State of Ohio; the cotton 
fabric, one of the essential ingredients of automobile, bus 
and truck tires, used by the respondent in its Akron 
30 plants in the production of automobile, bus and truck 
tires is shipped to the Akron plants by the respon¬ 
dent from other plants owned, operated and maintained by 
the respondent in states of the United States other than 
the State of Ohio, and the large quantities of cotton fabric, 
crude and reclaimed rubber used by the respondent in its 
Akron plants in the production of automobile, bus and truck 
tires and other rubber products, are shipped to the Akron 
plants from sellers located in states of the United States 
other than the State of Ohio and from foreign nations; that 
the respondent owns, maintains and operates, through the 
agency of wholly owned subsidiary corporations, approxi¬ 
mately three hundred service stations for the service, sale 
and distribution of automobile, bus and truck tires at retail 
throughout the several states of the United States. 

(2) The respondent in the course of its aforesaid opera¬ 
tions causes and has continuously caused over a long period 
of time, and at all times hereinafter mentioned, large quan¬ 
tities of materials consisting of crude rubber, cotton fabric, 
chemicals and other materials used in the production of its 
pneumatic rubber automobile, bus and truck tires, including 
casings and inner tubes, solid cushion truck tires, motor¬ 
cycle tires and tubes, airplane tires, carriage tires, mechani¬ 
cal goods, heels and soling for shoes, commercial and gar¬ 
den hose, belting and other rubber products to be purchased 
and/or transported in interstate and foreign commerce 
from and through states of the United States other than 
the State of Ohio to the Akron plants in the State of Ohio, 
and causes and has continuously caused large quantities of 
pneumatic rubber automobile, bus and truck tires, includ¬ 
ing casings and inner tubes, solid cushion truck tires, 
motorcycle tires and tubes, airplane tires, carriage tires, 
mechanical goods, heels and soling for shoes, commercial 
and garden hose, belting and other rubber products pro¬ 
duced by it in the Akron plants and in other plants owned, 
operated and maintained by the respondent in states other 
than the State of Ohio, to be sold and transported in inter- 
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stale commerce and in foreign commerce from the 

31 Akron plants in the State of Ohio, and from other 
plants owned, operated and maintained by the re¬ 
spondent in states other than the State of Ohio, to, into and 
through states of the United States other than the State of 
Ohio, and to, into and through foreign countries, and main¬ 
tains and has maintained said tire plants, textile mills, cot¬ 
ton plantations, rubber plantations, domestic distribution 
points in many states of the United States and in foreign 
countries for the production, service, sale and distribution 
of pneumatic rubber automobile, bus and truck tires, includ¬ 
ing casings and inner tubes, solid cushion truck tires, 
motorcycle tires and tubes, airplane tires, carriage tires, 
mechanical goods, heels and soling for shoes, commercial 
and garden hose, belting and other rubber products, all of 
the aforesaid constituting a continuous flow of commerce 
among the several states and with foreign countries. 

(3) Respondent in the course of its aforesaid operations 
causes and has continuously caused over a long period of 
time, and at all times hereinafter mentioned, large quan¬ 
tities of pneumatic rubber automobile tires, including cas¬ 
ings and inner tubes produced by it in the Akron plants and 
in other plants owned and operated by the respondent, ac¬ 
cording to the specifications and requirements imposed by 
a large mail order house customer of respondent, to be 
transported and distributed in interstate commerce to vari¬ 
ous destinations throughout the several states of the United 
States; that respondent continuously causes to be trans¬ 
ported in interstate commerce large quantities of pneumatic 
rubber automobile, bus and truck tires, including casings 
and inner tubes to the producers of automobiles, buses and 
trucks located almost exclusively outside the State of Ohio 
for use as an essential part of the original equipment of said 
new automobiles, buses and trucks. 

(4) During the period beginning February 17, 1936, 

32 and ending March 21, 1936, the Akron plants of the 
respondent were not in operation as the result of a 

strike of the production and maintenance employees em¬ 
ployed by the respondent in its Akron plants; that as the 
direct and proximate result of said strike, the flow of raw 
materials or manufactured or processed goods from or into 
the channels of interstate and foreign commerce was mate¬ 
rially affected, interrupted, and restrained; that said strike 
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directly operated to injure, impair and interrupt the free 
how of interstate and foreign commerce from and to the 
Akron plants of the respondent; and that said strike con¬ 
stituted a substantial and direct obstruction to the free 
flow of interstate and foreign commerce from and to the 
Akron plants of the respondent. 

(5) During the aforesaid strike the employees of the re¬ 
spondent alleged that the conduct of the respondent herein¬ 
after alleged to be in violation of Section 8, subdivision (2) 
of the National Labor Relations Act constituted an unfair 
labor practice and imposed a demand as a condition of set¬ 
tling the strike that the respondent discontinue the conduct 
hereinafter alleged to be in violation of Section 8, subdivi¬ 
sion (2) of the Act; said condition of settlement was with¬ 
drawn by the employees upon the condition that a charge 
be filed with the National Labor Relations Board to obtain 
a cease and desist order upon the respondent relating to 
the conduct of respondent alleged to be in violation of Sec¬ 
tion 8, subdivision (2) of the National Labor Relations Act. 

(6) The respondent has for several months last past, cir¬ 
culated and continues to circulate propaganda to the effect, 
and has widely publicized and is now publicizing 
its intent to decentralize its operations and remove 
a substantial portion of its facilities from the City of 
Akron, Ohio, with the intention of interfering with, 
restraining and coercing its employees in the exer¬ 
cise of their right of self-organization; respon- 

33 dent has caused and is now causing to be dissemi¬ 
nated reports in Akron, Ohio, and Gadsden, Ala¬ 
bama, that it intends materially to curtail operations in its 
Akron plants and materially increase operations in its Ala¬ 
bama plant, with the intention of interfering with, restrain¬ 
ing and coercing its employees in the exercise of their right 
of self-organization; and by each of said acts has inter¬ 
fered with, restrained and coerced, and is interfering, re¬ 
straining and coercing its employees in the exercise of the 
rights guaranteed in Section 7 of the National Labor Rela¬ 
tions Act, and did thereby engage in, and is thereby engag¬ 
ing in an unfair labor practice within the meaning of Sec¬ 
tion 8, subdivision (1) of said Act. 

(7) The respondent, by its expressed intent to decen¬ 
tralize its operations in the manner and with the intent 
hereinabove alleged and remove a substantial portion of 
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its facilities from the Akron plants in the City of Akron, 
Ohio, and by its expressed intent to curtail operations in 
its Akron plants, and by its expressed intent materially to 
increase operations in its Gadsden, Alabama, plant, in the 
manner and with the intent hereinabove alleged, has demon¬ 
strated an intent to obstruct, burden, restrain, interfere 
with and divert the free flow and current of interstate and 
foreign commerce. 

(8) The respondent, on June 6, 1936, encouraged and 
acquiesced in a malicious and brutal assault upon the Presi¬ 
dent of the United Rubber Workers of America, S. II. Dal- 
rvmple, while said President of the United Rubber Workers 
of America was attending a Union meeting in Gadsden, 
Alabama, and while he was conducting himself in a lawful 
and proper manner, by knowingly suffering and permitting 
foremen employed by the respondent at its Gadsden plant, 
representatives of the Goodyear “Industrial Assembly” 
from the Gadsden plant, members of the Goodyear Flying 
Squadron, (said Goodyear Flying Squardon being a group 
of specially trained men employed by respondent to per- 
morin any of the operations in its plants in case of absen¬ 
teeism, strikes, or other suspension), and other agents of 

the respondent occupying supervisory positions in 
34 the Gadsden plant, to participate in the violence lead¬ 
ing up to said assault and thereafter failing and 
neglecting to administer any disciplinary action upon said 
agents of the respondent for their participation therein; 
that said President of the United Rubber Workers of Amer¬ 
ica was maltreated, beaten about the head, face and body 
and by force and violence removed from said Union meeting 
and forcibly ejected from the City of Gadsden and required 
to leave the eitv in a critical condition without medical treat- 
ment. As a direct and proximate result of the aforesaid 
assault upon the President of the United Rubber Workers 
of America, the employees of the respondent in the Akron 
plants suspended the operation of said Akron plants for 
twenty-four hours as a protest thereto. 

(9) The respondent thereafter, on June S, 1936, by its 
officers and agents, approved the said malicious and brutal 
assault upon and the maltreatment of said S. H. Dalrymple, 
President of the United Rubber Workers of America, and 
encouraged further acts of violence by tolerating, suffer¬ 
ing, acquiescing in, and permitting certain of its employees 
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in said Gadsden plant to commit malicious and brutal as¬ 
saults upon members of the Gadsden Local Union of the 
United Rubber Workers of America while said employees 
were at work in the said Gadsden plant of the respondent. 

(10) The respondent thereafter, on or about June 8, 1936, 
by its officers and agents, caused to be discharged the fol¬ 
lowing employees in its Gadsden plant, to wit: E. C. Ledlow, 
C. S. Holmes, F. I). Love, F. H. Deberrv, J. D. Doyal, S. W. 
Cawdle, O. G. Lake, K. F. Keener, F. H. Milam, L. R. 
Stewart, L. I). Haves and one Adams, bv reason of their 
Union affiliation with the United Rubber Workers of Amer¬ 
ica and at the suggestion and upon the request of represen¬ 
tatives of the Goodvear ‘‘Industrial Assemblv”, the admin- 

• *7 

istration of which is hereinafter alleged to be dominated 
and interfered with by the respondent and supported finan¬ 
cially and otherwise by the respondent and at the request 
of those who had participated in the assault upon the 
35 President of the United Rubber Workers on June 6, 
1936, and in the assaults upon employees of the Gads¬ 
den plant on June 8, 1936; that respondent, by its officers 
and agents, discharged one Ruth Christopher on or about 
June 25, 1936 bv reason of her Union affiliation with the 
United Rubber Workers of America and upon the request 
of representatives of the Goodyear “Industrial Assembly”. 

(11) The respondent thereafter, on or about June 25, 
1936, encouraged and acquiesced in malicious assaults upon 
a group of organizers of the United Rubber Workers of 
America, consisting of Gadsden residents who were former 
employees of the Gadsden plant, officers of the Gadsden 
local union, officers of the local union at the Akron plants 
of respondent, and a representative of the American Fed¬ 
eration of Labor, by suffering, tolerating and permitting 
foremen, supervisors, representatives of the Goodyear “In¬ 
dustrial Assembly”, members of the Goodyear Flying 
Squadron and other employees of the Gadsden plant occupy¬ 
ing supervisory positions to participate in a violent and 
brutal attack upon said organizers at a time when said em¬ 
ployees of the respondent should have been at their employ¬ 
ment ; said respondent, by its officers and agents, further en¬ 
couraged and acquiesced in such acts of violence upon the 
organizers of the United Rubber Workers of America by 
failing to administer any disciplinary action because 
thereof. 
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(12) The respondent, by its officers and agents, subse¬ 
quent to said 25th day of June, 1936, encouraged further 
acts of violence and condoned the acts of violence previously 
committed by claiming that said previous acts of violence 
were justified by reason of similar treatment administered 
to members of the Goodvear “Industrial Assemblv” in re- 
spondent’s Akron plants by members of the United Rubber 
Workers of America, whereas in truth and in fact, the re¬ 
spondent encouraged the arrest of members of the United 
Rubber Workers of America in Akron, Ohio, on charges of 

inciting riots, assaults and kidnaping, while in Gads- 

36 den, Alabama, the respondent has caused to be dis¬ 
charged from its employment, the victims of the acts 

of violence. 

(13) The respondent thereafter, on or about the 29th day 
of June, 1936, by its officers and agents and pursuant to the 
request of the representatives of the Goodyear “Industrial 
Assembly” subjected Zella Morgan to an inquisition re¬ 
garding her membership in and affiliation with United Rub¬ 
ber Workers of America and caused Zella Morgan to be 
discharged from its employment, by reason of her affiliation 
with the United Rubber Workers of America. 

(14) That the respondent, through its officers and agents, 
has encouraged the formation and the existence of an or¬ 
ganization known as the Stahl-Mate Club which, upon in¬ 
formation and belief, is militaristic in its tendencies and has 
indulged in terroristic activities; the members of the said 
Stahl-Mate Club are permitted by the respondent during 
working hours to collect dues and solicit members thereto 
in its Akron plants and under the aegis of the company’s 
authority; that said Stahl-Mate Club exists for the avowed 
purpose of disrupting the membership of the United Rubber 
Workers of America in the Akron plants. 

(15) Respondent by its officers and agents has caused to 
be circulated in Gadsden, Alabama, the report that the or¬ 
ganizers of the United Rubber Workers of America would 
operate in Gadsden, Alabama for the purpose of inciting 
a strike rather than for the purpose of organizing. 

(16) The Respondent, by its officers and agents, and by 
reason of its conduct and representations has denounced 
the right of its employees in the Gadsden plant to organize 

and has created the impression upon the law-enforce- 

37 ment officers of Gadsden, Alabama, that the opera- 
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tions of the respondent in the Gadsden plant will be 
increased if organization activity of employees is prevented 
and in consequence, the officers, organizers and agents of 
the United Rubber Workers of America were not afforded 
appropriate protection from violence and assault to which 
they were entitled. 


(17) Respondent, through its officers and agents, by each 
of the acts hereinbefore alleged in paragraphs 8 to 16 in¬ 
clusive, has interfered with, restrained and coerced and is 
interfering with restraining and coercing its employees in 
the exercise of the rights guaranteed in Section 7 of the 
National Labor Relations Act and did thereby engage in 
and is thereby engaging in unfair labor practices within the 
meaning of Section 8, subdivision (1) of said Act. 

(18) The respondent, by its officers and agents, did on or 
about May 29, 1936 discharge E. L. Gray and B. E. Apper- 
son, employees of the Gadsden Plant, by reason of their 
affiliation with and membership in United Rubber Workers 
of America. 


(19) The respondent, by its officers and agents, by each 
of the acts alleged in paragraphs 10, 13, and 18, has dis¬ 
criminated and is discriminating with regard to the hire and 
tenure of employment of its employees for the purpose of 
discouraging membership in the labor organization known 
as United Rubber Workers of America and is thereby en¬ 
gaging in an unfair labor practice within the meaning of 
Section 8, subdivision (3) of said Act. 

(20) The respondent, by its officers and agents, did on or 
about June 16, 1919, cause to be put in force and effect at 
the Akron plants of the respondent a plan, formulated and 
worked out by the directors and officers of the respondent, 
and known as the “Industrial Representation Plan”, which 
plan the said respondent through its officers and agents sub¬ 
sequently inaugurated and placed in operation in its Gads¬ 
den, Alabama plant. Said “Industrial Representation 

Plan” constitutes a labor organization within the 
38 meaning of Section 2, subdivision (5) of the National 
Labor Relations Act. 


(21) The respondent, by its officers and agents, while 
operating as hereinbefore described, has from July 5, 1935, 
down to and including the date of the filing of this com¬ 
plaint, dominated and interfered with the administration of 
said labor organization of its employees known as the “In- 
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dustrial Assembly” at the Akron plants (a) in that respon¬ 
dent has effectively destroyed its employees’ freedom of 
expression and choice by restricting the eligibility of repre¬ 
sentatives in the “Industrial Assembly” to employees who 
have had at least one year’s continuous service record in the 
factory immediately prior to date of election and by re¬ 
stricting the eligibility of senators in the “Industrial As¬ 
sembly" to employees who have been on the payroll of the 
respondent for five years, the last two of which shall have 
been a continuous service record immediately prior to elec¬ 
tion; (b) in that the respondent has, through its house 
organ, “The Wingfoot Clan”, and by means of pamphlets 
and circulars prepared by the respondent’s publicity man¬ 
ager, commended, praised and urged upon the employees 
of the respondent the efficacy, merits and advantages of the 
“Industrial Representation Plan”; (c) in that newly hired 
employees are at the time of employment furnished a copy 
of the “Industrial Representation Plan” and other docu¬ 
ments and pamphlets commending the “Industrial Repre¬ 
sentation Plan” and reciting its advantages, but are not 
advised of the existence of a labor organization known as 
Local Union Xo. 2, United Rubber Workers of America; 
(d) in that respondent has deprived the employees at the 
Akron plants of the freedom to select any alternative form 
of employee representation for collective bargaining pur¬ 
poses; (e) in that respondent automatically makes newly 
hired employees members of said “Industrial Assembly” 
by virtue of their employment alone; (f) in that respon¬ 
dent has made no provision for collective meetings of em¬ 
ployees whereat their respective representatives and sena¬ 
tors can be instructed respecting the employees’ demands as 
to wages, hours of employment or other conditions of 
39 employment; (g) in that the minutes of meetings of 
the “Industrial Assembly” are posted on the respon- 
dant’s bulletin boards thereby demonstrating to employees 
the respondent's desire to further the “Industrial Repre¬ 
sentation Plan” and the “Industrial Assembly”; (h) in 
that all expenses incidental to the operation of the “In¬ 
dustrial Representation Plan" and the “Industrial As¬ 
sembly” are borne by the respondent as is hereinafter more 
fully set forth and described; (i) in that the “Industrial 
Assembly” is afforded the facilities of the respondent’s 
bulletin boards for the publication of the “Industrial As- 
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sembly” activities and propaganda while the same privilege 
is denied employees who desire any other form of employee 
representation; (j) in that respondent maintains control 
over the continuation, administration and operation of the 
“Industrial Representation Plan” and the “Industrial As¬ 
sembly” in that the power of the “Industrial Assembly” 
is subject to veto or annulment by the Board of Directors 
of the respondent, and in that any amendment to the “In¬ 
dustrial Representation Plan” passed by a two-thirds vote 
of both houses of the “Industrial Assembly” over the veto 

•r 

of the Factory Manager is subject to approval by the Board 
of Directors of the respondent before becoming valid; (k) 
in that the respondent permits incumbent senators and rep¬ 
resentatives to campaign for re-election during working 
hours and at respondent’s expense; (1) in that the respon¬ 
dent furnishes candidates for representative or senator 
with printed campaign cards and literature; permits such 
candidates to use the company bulletin boards for campaign 
purposes and permits the use of the respondent’s house 
organ, “The Wingfoot Clan”, for campaign purposes; (m) 
in that the respondent permits representatives and senators 
unrestricted time during working hours at the expense of 
the company for the performance of duties incidental to the 
“Industrial Assembly”; (n) in that the respondent per¬ 
mits, condones and sanctions malicious assaults, maltreat¬ 
ment of and bodily injury to representatives and 
40 members of United Rubber Workers of America by 
senators and/or representatives of the “Industrial 
Assembly”; (o) in that the respondent pays representa¬ 
tives and senators for all time spent on “Industrial Assem¬ 
bly’’ activities; (pt in that the respondent issues factory 
passes to candidates for representative or senator to enable 
such candidates to solicit support from employees working 
on shifts other than that shift upon which the candidate 
is employed; (q) in that the respondent at its expense fur¬ 
nishes a secretary to the “Industrial Assembly” all of 
whose time is devoted to “Industrial Assembly” activities; 
(r) in that the respondent permits representatives and sen¬ 
ators of the “Industrial Assembly” to act as tellers and 
watchers at elections conducted under the “Industrial Rep¬ 
resentation Plan” and permits said representatives and 
senators to count the votes cast, compile the tabulation of 
votes and report the results of such elections for all of which 
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time spent in connection therewith said representatives and 
senators are paid by tin* respondent; (s) in that the respon¬ 
dent has in the conduct of said “Industrial Representation 

Plan” and Industrial Assemble" and in various and sundrv 

• • 

other ways well known to the respondent dominated and 
interfered with the administration of said “Industrial Rep¬ 
resentation Plan" and the “Industrial Assemble". 

* 

(22) The respondent, by its officers and agents, while 
operating as hereinbefore described, lias from July 5, 1935, 
down to and including the date of the filing of this complaint 
contributed financial and other support to said “Industrial 
Representation Plan" and the “Industrial Assembly” at 
the Akron plants, (a) in that respondent permits represen¬ 
tatives and senators of said “Industrial Assembly" to pro¬ 
mote, manage and attend to the business of the “Industrial 
Representation Plan" and said “Industrial Assembly” on 
respondent's time and pay and at its expense and under the 
aegis of respondent's authority; (b) in that said respondent 
pays employees representatives and senators their hourly 
wages for time spent in conducting elections, consult- 
41 ing constituents, campaigning for elections, wage 
committee conferences, employment and working 
conditions, committee conferences, safety and sanitation 
committee conferences, district committee meetings, joint 
general committee meetings, joint conference meetings and 
“Industrial Assembly" meetings; (c) in that the cost of 
conducting nominating elections and final elections of rep¬ 
resentatives and senators to the “Industrial Assembly”, 
including the printing of ballots, campaign cards and litera¬ 
ture, time spent by representatives and senators in conduct¬ 
ing the election; the time of employees used to vote and 
other incidental expense is borne by the respondent: (d) in 
that the respondent encourages and commends the adminis¬ 
tration and operation of the “Industrial Representation 
Plan” and the “Industrial Assembly" in its house organ, 
pamphlets and other publications printed and distributed 
at the expense of the respondent; (e) in that the respondent 
permits elections to be held on its property; bears all print¬ 
ing expenses in connection with the administration of the 
“Industrial Representation Plan” and furnishes copies of 
the Plan to newly hired employees: (f) in that the respon¬ 
dent tolerates and permits representatives and/or senators 
of the “Industrial Assembly” to maltreat, inflict bodily in- 
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jury and commit assaults upon Gadsden plant employees 
who are members of the United Rubber Workers of Amer¬ 
ica and upon representatives of the United Rubber Workers 
of America; (g) in that the respondent has in the conduct 
of said Plan and in various and sundry other ways well 
known to the respondent contributed financial and other 
other support to the “Industrial Representation Plan” and 
the “Industrial Assembly”. 

(23) The respondent, by its officers and agents from July 
5, 1935, while operating as hereinbefore described, down to 
and including the date of the filing of this complaint, by 
reason of the aforesaid acts of domination and interference 
with the administration of said “Industrial As- 
42 semblv” as described in paragraph (21) hereof, and 
the financial and other support contributed to said 
“Industrial Assembly” as described in paragraph (22) 
hereof, and by each of said acts, did thereby engage in and 
is thereby engaging in unfair labor practices within the 
meaning of Section 8, subdivision (2) of said National 
Labor Relations Act. 


(24) The respondent, by its domination and interference 
with the administration of said “Industrial Assembly” and 
its contribution of financial and other support to the “In¬ 
dustrial Assembly” as described in paragraphs (21) and 
(22) hereof, and by each of said acts has interfered with, 
restrained and coerced, and is interfering with, restraining 
and coercing its employees in the exercise of the rights 
guaranteed in Section 7 of the National Labor Relations 
Act, and did thereby engage in and is thereby engaging in 
an unfair labor practice within the meaning of Section 8, 
subdivision (1) of said Act. 

(25) Many of the members of the United Rubber Workers 
of America in the Akron plants of the respondent are en¬ 
gaged exclusively in the shipping departments of said plants 
and as a result of the strike hereinbefore referred to, the 
flow of commerce was hindered and obstructed from said 
Akron plants and in the event of a further strike or indus¬ 
trial unrest, the flow of interstate commerce from said 
Akron plants would be interfered with, hindered and ob¬ 
structed. 


(26) The aforesaid unfair labor practices occur in the 
course and conduct of commerce among the several states 
and on the basis of experience in the Akron plants of the 
respondent and others in the same and other industries, 
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burden and obstruct commerce and the free How thereof, 
and divert the flow and current of commerce and have led 
and tend to lead to labor disputes burdening and obstruct¬ 
ing such commerce and the free How thereof. 

(27) The aforesaid acts of respondent as herein- 
43 before described constitute unfair labor practices af¬ 
fecting commerce within the meaning of Section 8, 
subdivisions (1), (2) and (3) and Section 2, subdivisions 
(6) and (7) of said Act. 

WFTEREFORE, the National Labor Relations Hoard on 
the 10th day of July, 1936, issues its complaint against The 
Goodyear Tire & Rubber Company, respondent herein. 

EXHIBIT “C” 

Notice of Hearing 

PLEASE TAKE NOTICE that on the 21st dav of Julv, 
1936, at ten o’clock in the forenoon at The Summit Countv 
Courthouse, Akron, Ohio, a hearing will be conducted be¬ 
fore the National Labor Relations Board bv a Trial Exam- 
iner to be designated by it in accordance with its Rules 
and Regulations, Series 1 as amended, Article II, Section 
22, on the allegations set forth in the above complaint, at 
which time and place you will have the right to appear, in 
person or otherwise, and give testimony. 

You are further notified that you have the right to file 
with the Regional Director for the Eighth Region, acting in 
this matter as the agent of the National Labor Relations 
Board, an answer to the above complaint, within five (5) 
days of service of said complaint. 

Enclosed herewith for your information is a copy of 
Rules and Regulations, Series 1 as amended, made and pub¬ 
lished by the National Labor Relations Board pursuant to 
authority granted in the National Labor Relations Act. 
Your attention is particularly directed to Article II of said 
Rules and Regulations. 

IN WITNESS WHEREOF the National Labor Rela¬ 
tions Board has caused this, its complaint and notice of 
hearing to be signed by the Regional Director for the 
Eighth Region on the 10th day of July, 1936. 

(s) RALPH A. LIND 
Ralph A. Lind , Regional Direc¬ 
tor for the Eighth Region 
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NATIONAL LABOR RELATIONS BOARD 
Washington, D. C. 


RULES AND REGULATIONS 

SERIES 1, AS AMENDED 


GENERAL RULES AND REGULATIONS 

By virtue of the authority vested in it by the National Labor Re¬ 
lations Act. approved July 5. 1935, the National Labor Relations 
Board herebv issues the following Rules and Regulations—Series 1— 
as amended (General Rules and Regulations), which it finds neces¬ 
sary to carry out the provisions of said Act. Said Rules and Regu¬ 
lations—Series 1—as amended shall become effective upon the sign¬ 
ing of the original by the members of the Board and upon the 
publication thereof in the Federal Register, and shall supersede the 
Rules and Regulations—Series 1—as amended (General Rules and 
Regulations) signed by the Board on April 15, 1935, which are 
herebv rescinded. The Rules and Regulations—Series 1—as 
amended (General Rules and Regulations) shall be in force and 
effect until amended or rescinded by rules and regulations hereafter 
made and published by the Board. 

Signed at Washington, D. C., this 27th day of April 1930. 

J. Warren Madden, Chairman. 

John M. Carmody, Member. 

Edwin S. Smith, Member. 


Article I 


DEFINITIONS 

Section 1 . The terms “person”, “employer”, “employee”, “repre¬ 
sentatives*’, “labor organization”, “commerce”, “affecting commerce”, 
and “unfair labor practice”, as used herein, shall have the meanings 
>et forth in Section 2 of the National Labor Relations Act, a copy 
of which Act is appended hereto. 

Sec. 2. The term “Act” as used herein shall mean the National 
Labor Relations Act, and the term “Board” shall mean the Na¬ 
tional Labor Relations Board. 


( 1 ) 
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Sec. 3. The term “Region” as used herein shall mean that part 
of the United States or any Territory thereof fixed by the Board 
as a particular Region. 

Sec. 4. The term “Regional Director*’ as used herein shall mean 
the agent designated by the Board as Regional Director for a par¬ 
ticular Region. 

Sec. 5. The term “Trial Examiner” as used herein shall mean the 
Board, its member, agent or agencv conducting the hearing. 

Sec. G. The term “State** as used herein shall include all States. 
Territories, and possessions of the United States and the District 
of Columbia. 

Article II 

PROCEDURE UNDER SECTION 10 OF THE ACT FOR THE PREVENTION 

OF UNFAIR LABOR PRACTICES 

CHARGE 

Section 1 . A charge that any person has engaged in or is en¬ 
gaging in any unfair labor practice affecting commerce may be 
made bv anv person or labor organization. A charge mav be with- 
drawn only with the consent of the Regional Director with whom 

* V_' 

such charge was filed or of the Board. Upon withdrawal of any 
charge, the Regional Director shall dismiss any complaint based 
thereon. 

Sec. 2. Except as provided in Section 37 of this Article, such 
charge shall be filed with the Regional Director for the Region in 
which the alleged unfair labor practice has occurred or is occurring. 
A charge alleging that an unfair labor practice has occurred or is 
occurring in two or more Regions may be filed with the Regional 
Director for anv of such Regions. 

Sec. 3. Such charge shall be in writing, the original being signed 
and sworn to before any notary public or any agent of the Board 
authorized to administer oaths or acknowledgments. Three ad¬ 
ditional copies of such charge shall be filed. A blank form for 
making a charge will be supplied by the Regional Director upon 
request. 

Sec. 4. Such charge shall contain the following: 

(a) The full name and address of the person or labor 
organization making the charge. 

( b) The full name and address of the person against whom 
the charge is made (hereinafter referred to as the “respondent”). 

( c ) A clear and concise statement of the facts constituting 
the alleged unfair labor practice affecting commerce, particu¬ 
larly stating the names of the individuals involved and the time 
and place of occurrence. 
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complaint 

Sec. 5. After a charge has been filed, if it appears to the Regional 
Director that a proceeding in respect thereto should be instituted, 
lie shall issue and cause to be served upon the respondent and the 
]>erson or labor organization making the charge (hereinafter re¬ 
ferred to as the “parties to the proceeding”) a formal complaint 
in the name of the Board stating the charges and containing a 
notice of hearing before a Trial Examiner at a place therein fixed 
and at a time not less than five days after the service of the complaint. 
A copy of the charge shall be attached to the complaint. 

Sec. 6. Upon his own motion or upon proper cause shown by any 
of the parties to the proceeding the Regional Director issuing the 
complaint may extend the date of such hearing. 

Skc. 7. Any such complaint may be amended by the Trial Exam¬ 
iner or the Board in his or its discretion at any time prior to the 
issuance of an order based thereon, upon such terms as may be 
deemed just. 

Sec. S. Any such complaint may be withdrawn before the hear¬ 
ing bv the Regional Director on his own motion. 

Sec. 9. If. after the charge has been filed, the Regional Director 
declines to issue and cause to be served a complaint, the person or 
labor organization making the charge may obtain a review of such 
action by filing a request therefor with the Board in Washington, 
D. C.. and filing a copy of such request with the Regional Director. 

ANSWER 

Sec. 10. The respondent shall have the right, within five days 
from the service of the complaint, to file an answer thereto. Such 
answer shall contain a short and simple statement of the facts which 
constitute the grounds of defense. Respondent shall specifically ad¬ 
mit or deny or explain each of the facts alleged in the complaint, 
unless respondent is without knowledge, in which case respondent 
shall so state, such statement operating as a denial. Any allegation 
in the complaint not specifically denied in the answer, unless re¬ 
spondent shall state in the answer that respondent is without knowl¬ 
edge, shall be deemed to be admitted to be true and may be so found 
bv the Board. 

Sec. 11. Such answer shall be filed with the Regional Director 
issuing the complaint. Such answer shall be in writing, the original 
being signed and sworn to bv the respondent or bv a dulv authorized 
agent with appropriate power of attorney affixed, and shall contain 
the post-office address of the respondent. The respondent shall file 
three additional copies of the answer for the use of the Board. Im- 
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mediately upon filing his answer the respondent shall serve a copy 
thereof upon each of the other parties to the proceeding. 

Sec. 12. Upon his own motion or upon proper cause shown by 
respondent the Regional Director issuing the complaint may by 
written order extend the time within which the answer shall be 
filed. 

Sec. 13. In any case where a complaint has been amended the 
respondent shall have an opportunity to amend his answer within 
such period as may be fixed by the Trial Examiner, if he amends 
the complaint, or by the Board, if it amends the complaint. 

MOTIONS 

Sec. 14. All motions made previous to or subsequent to the hear¬ 
ing shall be filed in writing with the Regional Director issuing the 
complaint, and shall briefly state the order or relief applied for 
and the grounds for such motion. The moving party shall file an 
original and three additional copies of all such motions for the use 
of the Board. Immediately upon the filing of such motion, the 
moving party shall serve a copy thereof upon each of the other 
parties to the proceeding. All motions made at the hearing (ex¬ 
cept motions to intervene, as provided in Section 19 of this Article) 
shall be stated orally and included in the stenographic report of the 
hearing. 

Sec. 15. The Trial Examiner designated to conduct the hearing 
shall rule upon all motions (except as provided in Sections 6, 12, 
and 19 of this Article). The Trial Examiner mav, before the hear- 
ing, rule on motions filed previous to the hearing, and shall file his 
ruling, and anv order in connection therewith, with the Regional 
Director issuing the complaint. The Regional Director shall cause 
copies thereof to be served upon the parties to the proceeding. 
Rulings on motions, and any orders in connection therewith, if 
announced at the hearing, shall be stated orally and included in the 
stenographic report of the hearing; in all other cases they shall 
be issued in writing and filed with the Regional Director, who shall 
cause a cop} 7 of the same to be served upon each of the parties to 
the proceeding, or shall be contained in the Intermediate Report. 
Whenever the Trial Examiner has reserved his ruling on any motion, 
and the proceeding is thereafter transferred to and continued be¬ 
fore the Board pursuant to Section 37 of this Article, the Board shall 
rule on such motion. 

Sec. 16. All motions, rulings, and orders shall become part of the 
record in the proceeding, and rulings and orders claimed to be sub¬ 
stantially prejudicial shall be reviewed by the Board, upon request 
made for such review, in conjunction with the Board’s considera¬ 
tion of the Intermediate Report. 
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Sec. IT. If anv motion in the nature of a motion to dismiss the 
complaint is granted by the Trial Examiner, the party making the 
charge may obtain a review of such action by filing a request there¬ 
for with the Board in Washington, D. C., stating the grounds for 
review, and filing a copy of such request with the Regional Director 
and the other parties to the proceeding. Unless such request for 
review is filed within ten days from the date of the order of dismissal, 
the case shall be considered closed. The Board may, upon motion 
made within a reasonable period and for good cause shown, reopen 
the record for further proceedings. 

Sec. 18. The right to make motions or to make objection to rulings 
upon motions shall not be deemed waived by the filing of an answer 
or by other participation in the proceedings before the Trial Exami¬ 
ner or the Board. 

INTERVENTION 

Sec. 19. Any person or labor organization desiring to intervene in 
any proceeding shall file a motion in writing with the Regional 
Director issuing the complaint setting out the grounds upon which 
such person or organization claims to be interested. The original 
of such motion shall be signed and sworn to by the person or labor 
organization filing the motion, who shall file three additional copies 
of such motion for the use of the Board. Immediately upon filing 
such motion, the moving party shall serve a copy thereof upon each 
of the other parties to the proceeding. The Regional Director shall 
rule upon all such motions filed prior to the hearing, and the Trial 
Examiner shall rule upon all such motions filed at the hearing, in 
the manner set forth in Section 15 of this Article. The Regional 
Director or the Trial Examiner, as the case may be, may by order 
permit intervention in person or by counsel to such extent and upon 
such terms as he shall deem just. The Regional Director shall cause 
a copy of said ruling to be served upon each of the parties to the 
proceeding. 

WITNESSES AND SUBPENAS 

Sec. 20. Witnesses shall be examined orally under oath, except 
that for good and exceptional cause the Trial Examiner may permit 
their testimony to be taken by deposition under oath. Any such 
deposition shall be taken in accordance with the procedural require¬ 
ments for the taking of depositions provided by the law of the 
State in which the hearing is pending. 

Sec. 21. Any member of the Board may issue subpenas requir¬ 
ing the attendance and testimony of witnesses and the production 
of any evidence, including books, records, correspondence, or docu- 
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ments that relate to any matter under investigation or in question, 
before the Board, its member, agent, or agency, conducting the 
hearing or investigation. Applications for the issuance of such 
subpenas may be filed by any party to the proceedings with the 
Regional Director, or. during the hearing, with the Trial Examiner. 
Such applications shall be timely and shall specify the name of 
the witness and the nature of the facts to be proved by him, and 
must specify the documents, the production of which is desired, with 
such particularity as will enable them to be identified for purposes 
of production. 

Sec. 22. Witnesses summoned before the Trial Examiner shall be 
paid the same fees and mileage that are paid witnesses in the courts 
of the United States, and witnesses whose depositions are taken and 
the persons taking the same shall severally be entitled to the same 
fees as are paid for like services in the courts of the United States. 
Witness fees and mileage shall be paid by the party at whose in¬ 
stance the witnesses appear and the person taking the deposition 
shall be paid by the party at whose instance the deposition is taken. 

HEARING 

Sec. 2*). The hearing for the purpose of taking evidence upon a 
complaint shall be conducted by a Trial Examiner specifically desig¬ 
nated bv the Board, bv the Chief Trial Examiner, or bv the Regional 

• %i % * 

Director. At anv time a Trial Examiner mav be designated to take 
the place of the Trial Examiner previously designated to conduct the 
hearing. Such hearings shall be public, unless otherwise ordered 
bv the Trial Examiner. 

Sec. 24. It shall be the duty of the Trial Examiner to inquire fully 
into the facts as to whether the respondent has engaged in or is en¬ 
gaging in an unfair labor practice affecting commerce as set forth in 
the complaint or amended complaint. Counsel for the Board, and 
the Trial Examiner, shall have power to call, examine, and cross- 
examine witnesses and to introduce into the record documentary or 
other evidence. 

Sec. 25. Any party to the proceeding shall have the right to 
appear at such hearing in person, by counsel, or otherwise, to call, 
examine, and cross-examine witnesses, and to introduce into the 
record documentarv or other evidence. 

Sec. 26 . In any such proceeding the rules of evidence prevailing 
in courts of law or equity shall not be controlling. 

Sec. 27. In any such proceeding stipulations of fact may be 
introduced in evidence with respect to any issue. 

Sec. 2S. Any objection with respect to the conduct of the hearing, 
including any objection to the introduction of evidence, shall be 
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stated orally, together with a short statement of the grounds of 
such objection, and included in the stenographic report of the hear¬ 
ing. No such objection shall be deemed waived by further 
participation in the proceeding. 

Sec. 29. Any party to the proceeding shall be entitled to a reason¬ 
able period at the close of the hearing for oral argument, which 
shall not be included in the stenographic report of the hearing unless 
the Trial Examiner so directs. The parties shall be entitled to file 
briefs or written statements only with permission of the Trial 
Examiner. 

Sec. 30. In the discretion of the Trial Examiner, the hearing may 
be continued from day to day, or adjourned to a later date or to a 
different place, by announcement thereof at the hearing by the Trial 
Examiner, or by other appropriate notice. 

Sec. 31. Contemptuous conduct at any hearing before a Trial Ex¬ 
aminer or before the Board shall be ground for exclusion from the 
hearing. The refusal of a witness at any such hearing to answer 
any question which has been ruled to be proper shall be ground for 
the striking out of all testimony previously given by such witness 
on related matters. 

INTERMEDIATE REPORT AND TRANSMISSION OF CASE TO THE BOARD 

Sec. 32. After a hearing for the purpose of taking evidence upon 
a complaint, the Trial Examiner shall prepare an Intermediate Re¬ 
port. which he shall file with the Regional Director issuing the com¬ 
plaint, who will thereafter transmit the original of the Intermediate 
Report to the Board in Washington, D. C., and cause a copy thereof 
to be served upon each of the parties to the proceeding. Such report 
shall contain (a) findings of fact, separately stated and numbered, 
and (b) recommendations as to what disposition of the case should 
be made, which may include, if it be found that respondent has 
engaged in or is engaging in the alleged unfair labor practice, a rec¬ 
ommendation as to what affirmative action should be taken by re¬ 
spondent to bring about a condition in harmony with the law. 

Sec. 33. Thereafter the Regional Director issuing the complaint 
shall forward to the Board in Washington, D. C., the charge, com¬ 
plaint, amended complaint, notice of hearing, answer, amended an¬ 
swer, motions, rulings, orders, the stenographic report of the hear¬ 
ing, stipulations, exhibits, documentary evidence, and depositions, 
all of which, together with the Intermediate Report and exceptions, 
shall constitute the record in the case. 

EXCEPTIONS TO THE RECORD AND INTERMEDIATE REPORT 

Sec. 34. If any party desires to take an exception to the In¬ 
termediate Report or to any other part of the record (including 
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rulings upon all motions or objections) he shall within ten days 
from the date of service of the Intermediate Report file with the 
Board at Washington, D. C., four copies of a statement in writing 
setting forth such exceptions. Immediately upon the filing of the 
statement of exceptions the party filing the same shall serve a copy 
thereof upon each of the other parties to the proceeding. Upon 
proper cause shown, the Board may extend the period within which 
to file a statement of exceptions. 

Sec. 35. Xo matter not included in a statement of exceptions 
may thereafter be objected to before the Board, and failure to file 
a statement of exceptions shall operate as submission of the case 
to the Board on the record and the Intermediate Report. 

PROCEDURE BEFORE THE BOARD 

Sec. 36. Where the Trial Examiner has found in his Intermediate 
Report that the respondent has engaged in or is engaging in unfair 
labor practices affecting commerce, the Board may, upon the expira¬ 
tion of the period for filing a statement of exceptions, as provided 
in Section 34 of this Article, decide the matter forthwith upon the 
record, or after the filing of briefs, or oral argument, or mav re- 
open the record and receive further evidence, or require the taking 
of further evidence before a member of the Board or other agent or 
agency, or may make other disposition of the case. The Board 
shall notify the parties of the time and place for any such sub¬ 
mission of briefs, oral argument, or taking of further evidence. 

Where the Trial Examiner has found in his Intermediate Report 
that the respondent has not engaged in and is not engaging in 
unfair labor practices affecting commerce, and no exceptions have 
been filed within the period for filing a statement of exceptions, as 
provided in Section 34 of this Article, the case shall he considered 
closed. The Board may. upon motion made within a reasonable 
period and upon proper cause shown, reopen the record for further 
proceedings in accordance with this Section: 

Sec. 37. Whenever the Board deems it necessary in order to effec- 
tuate the purposes of the Act. it may permit a charge to be filed with 
it, in Washington. I). 0.. or mav. at any time after a charge has been 
filed with a Regional Director pursuant to Section 2 of this Article, 
order that such charge, and any proceeding which may have been 
instituted in respect thereto— 

(<z) be transferred to and continued before it, for the purpose 
of consolidation with any proceeding which may have been 
instituted by the Board, or for any other purpose; or 

(b) be consolidated for the purpose of hearing, or for any 
other purpose, with any other proceeding which may have been 
instituted in the same region: or 


(c) be transferred to and continued in any other Region, for 
the purpose of consolidation with any proceeding which may 
have been instituted in or transferred to such other Region, or 
for any other purpose. 

The provisions of Sections 3 to 31, inclusive, of this Article shall, 
in so far as applicable, apply to proceedings before the Board pur-« 
suant to this Section, and the powers granted to Regional Directors 
in such provisions shall, for the purpose of this Section, be reserved 
to and exercised bv the Board. After the transfer of anv charge and 
any proceeding which may have been instituted in respect thereto 
from one Region to another pursuant to this Section, the provisions 
of Sections 3 to 36, inclusive, of this Article, shall apply to such 
charge and such proceeding as if the charge had originally been filed 
in the Region to which the transfer is made. 

Sec. 38. After a hearing for the purpose of taking evidence upon 
tlie complaint in any proceeding over which the Board has assumed 
jurisdiction in accordance with Section 37 of this Article, the Board 

mav— 

* 

( a) direct that the Trial Examiner prepare an Intermediate 
Report, in which case the provisions of Sections 3*2 to 36, inclu¬ 
sive, of this Article shall in so far as applicable govern subsequent 
procedure, and the powers granted to Regional Directors in such 
provisions shall for the purpose of this Section be reserved to 
and exercised by the Board; or 

(b) decide the matter forthwith upon the record, or after the 
filing of briefs or oral argument; or 

(c) reopen the record and receive further evidence, or require 
the taking of further evidence before a member of the Board, 
or other agent or agency; or 

(d) make other disposition of the case. 

The Board shall notify the parties of the time and place of any such 
submission of briefs, oral argument, or taking of further evidence. 

Article III 

PROCEDURE UNDER SECTION 9 (c) OF THE ACT FOR THE INVESTI¬ 
GATION AND CERTIFICATION OF REPRESENTATIVES 

Section 1 . A petition requesting the Board to investigate and 
certify under Section 9 (c) of the Act the name or names of the rep¬ 
resentatives designated or selected for the purpose of collective bar¬ 
gaining may be filed by any employee or any person or labor organi¬ 
zation acting on his behalf (hereinafter referred to as the “peti¬ 
tioner"). Except as provided in Section 10 of this Article, such 
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petition shall be filed with the Regional Director for the Region 
wherein the contemplated bargaining unit exists, or. if the contem¬ 
plated bargaining unit exists in two or more Regions, with the Re¬ 
gional Director for any of such Regions. Such petition shall be in 
writing, the original being signed and sworn to before any notary 
public or any agent of the Board authorized to administer oaths or 
acknowledgments. Three additional copies of the petition shall be 
filed. A blank form for filing such a petition will be supplied by 
the Regional Director upon request. 

Sec. 2. Such petition shall contain the following: 

(а) The name and address of the petitioner. 

(б) The name and address of the employer or employers in¬ 
volved, the general nature of their businesses, and the ap¬ 
proximate number of their employees. 

(c) A description of the bargaining unit claimed to be ap¬ 
propriate, the approximate number of employees therein, the 
number and classifications of employees which the representa¬ 
tives on whose behalf the petition is filed claim to represent, 
the names of any other known individuals or labor organiza¬ 
tions who claim to represent any of the employees in the alleged 
bargaining unit. 

(d ) A brief statement setting forth the nature of the question 
or controversv affecting commerce that has arisen concerning 
representation. 

(e) Any other relevant facts. 

Sec. 3. If it appears to the Board that an investigation should be 
instituted it shall so direct and (except as provided in Section 10 
of this Article) shall authorize the Regional Director to undertake 
such investigation, and to provide for an appropriate hearing upon 
due notice, either in conjunction with a proceeding instituted pur¬ 
suant to Section 5 of Article II of these Rules and Regulations, or 
otherwise. The Regional Director shall thereupon proceed with 
such investigation and in connection therewith shall prepare and 
cause to be served upon the petitioners, upon the employer or em¬ 
ployers involved, and upon any known individuals or labor organiza- 
tions purporting to act as representatives of any employees directly 
affected by such investigation (all of whom are hereinafter referred 
to as i; the parties to the proceeding"), a notice of hearing upon the 
question of representation before a Trial Examiner at a time and 
place fixed therein. A copy of the petition shall be served with such 
notice of hearing. 

Sec. 4. All matters relating to motions, interventions, witnesses, 
and subpenas shall be governed by the provisions of sections 14 to 
22, inclusive, of Article II of these Rules and Regulations. 

' o 
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Sec. 5. The hearing upon the question of representation shall be 
conducted by a Trial Examiner specially designated by the Board, by 
the Chief Trial Examiner, or by the Regional Director, and shall be 
open to the public unless otherwise ordered by the Trial Examiner. 
At any time a Trial Examiner may be designated to take the place of 
the Trial Examiner previously designated to conduct the hearing. 
It shall be the duty of the Trial Examiner to inquire fully into the 
question of representation. Counsel for the Board, and the Trial 
Examiner, shall have power to call, examine, and cross-examine 
witnesses and to introduce into the record documentary and 
other evidence. 

Sec. 6. The introduction of evidence at the hearing and the rights 
of the parties to the proceedings shall be governed by Sections 25 to 
31, inclusive, of Article II of these Rules and Regulations. 

Sec. 7. Upon the close of the hearing the Regional Director shall 
forward to the Board in Washington, D. C., the petition, notice of 
hearing, motions, rulings, orders, the stenographic report of the 
hearing, stipulations, exhibits, documentary evidence, and deposi¬ 
tions, all of which shall constitute the record in the proceeding. 

Sec. 8. The Board shall thereupon proceed, either forthwith upon 
the record, or after oral argument or the submission of briefs, or 
after further hearing, as it may determine, to certify to the parties 
to the proceeding the name or names of the representatives that 
have been designated or selected, or to direct a secret ballot of the 
employees in order to complete the investigation, or to make other 
disposition of the matter. 

Sec. 9. Where the Board determines that a secret ballot should 
be taken it shall direct such ballot to be conducted by a designated 
agent upon such terms as it may specify. Upon conclusion of such 
ballot the agent conducting the ballot shall prepare an Intermediate 
Report containing a tally of the ballots, his findings and recom¬ 
mendations, which he shall cause to be served upon the parties to 
the proceeding. Within five days thereafter the parties to the pro¬ 
ceeding may file with the Regional Director any objection to the 
ballot or the Intermediate Report. If it appears to the Regional 
Director that any such objection raises a substantial and material 
issue with respect to the conduct of the ballot he shall issue and 
cause to be served upon the parties a notice of hearing on said 
objections before a Trial Examiner. Said Trial Examiner shall 
consider such objections raised to said ballot and shall prepare 
and file with the Regional Director a report containing findings and 
recommendations with respect thereto. Thereafter ,the Regional 
Director shall forward to the Board in Washington, D. C., the Inter¬ 
mediate Report of the agent conducting the ballot, the objections filed 
thereto, the notice of hearing, motions, rulings, orders, the steno- 


graphic report of the hearing, stipulations, exhibits, documentary 
evidence, and depositions, all of which, together with the record 
previously made, shall constitute the record in the case. The Board 
shall thereupon proceed as set forth in Section 8 of this Article. If 
no objection raising a substantial and material issue with respect to 
the conduct of the ballot is filed to the Intermediate Report of the 
agent conducting the ballot the Regional Director shall forward 
directly to the Board in Washington, D. C., the Intermediate Re¬ 
port. which, together with the record previously made, shall consti¬ 
tute the record in the case. The Board shall thereupon proceed as 
set forth in Section 8 of this Article. 

Sec. 10. "Whenever the Board deems it necessarv in order to effec- 
tuate the purposes of the Act, it may— 

(a) permit a petition requesting an investigation and certifica¬ 
tion to be filed with it, and may upon the filing of such petition 
proceed to conduct an investigation under Section 9 (c) of the 
Act, or direct any Regional Director, or other agent or agency, 
to conduct such an investigation; or 

(b) upon its own motion conduct, or direct any member, Re¬ 
gional Director, or other agent or agency to conduct an investi¬ 
gation under Section 9 (c) of the Act; or 

(c) at any time after a petition has been filed with a Regional 
Director pursuant to Section 1 of this Article, order that such 
petition, and any proceeding which may have been instituted 
in respect thereto— 

(1) be transferred to and continued before it, for the purpose 
of consolidation with any proceeding which may have been 
instituted by the Board, or for any other purpose: or 

(2) be consolidated, for the purpose of hearing, or for any 
other purpose, with any other proceeding which may have been 
instituted in the same Region: or 

(3) be transferred to and continued in any other Region, for 
the purpose of consolidation with any proceeding which may 
have been instituted in such other Region, or for any other 
purpose. 

The provisions of this Article shall, insofar as applicable, apply to 
proceedings conducted pursuant to subsections (a). (b), and (c) (1) 
of this Section, and the powers granted to Regional Directors in such 
provisions shall for the purpose of this Section be reserved to and 
exercised by the Board, or by the Regional Director, or other agent 
or agency, directed to c^mduct the investigation. After the transfer 
of any petition and any proceeding which may have been instituted 
in respect thereto from one Region to another pursuant to subsection 
(c) (3) of this Section, the provisions of this Article shall apply to 


such proceeding as if the Board had originally directed that the 
investigation be conducted in the Region to which the transfer is 
made. 

Article IV 

DESIGNATION OF REGIONAL DIRECTORS, EXAMINERS, AND 
ATTORNEYS AS AGENTS OF THE BOARD 

Section 1. All Regional Directors now or hereafter in the employ 
of the Board are herewith designated by the Board as its agents: 

(a) To prosecute any inquiry necessary to the functions of the 
Board, in accordance with Section 5 of the Act. 

(b) To investigate concerning the representation of employees 
(including the taking of secret ballots of employees) and con¬ 
duct hearings in connection with such investigations, in accord¬ 
ance with Section 9 (c) of the Act. 

( c ) To issue and cause to be served complaints, to amend com¬ 
plaints, and to conduct hearings upon such complaints, in 
accordance with Section 10 (b) of the Act. 

( d) To have access to and the right to copy evidence, to ad¬ 
minister oaths and affirmations, to examine witnesses, and to 
receive evidence, in accordance with Section 11 (1) of the Act. 

Sec. 2. All Examiners now or hereafter in the employ of the 
Board are herewith designated by the Board as its agents: 

(а) To prosecute any inquiry necessary to the functions of the 
Board, in accordance with Section 5 of the Act. 

(б) To investigate concerning the representation of employees 
(including the taking of secret ballots of employees), in accord¬ 
ance with Section 9 (c) of the Act. 

(c) To have access to and the right to copy evidence, and to 
administer oaths and affirmations, in accordance with Section 
11 (1) of the Act. 

Sec. 3. All Attorneys now or hereafter in the employ of the Board 
are herewith designated by the Board as its agents: 

(a) To prosecute any inquiry necessary to the functions of 
the Board, in accordance with Section 5 of the Act. 

( b) To investigate concerning the representation of employees 
(including the taking of secret ballots of employees) and conduct 
hearings in connection with such investigation, in accordance 
with Section 9 (c) of the Act. 

( c) To amend complaints issued under Section 10 (b) of the 
Act and to conduct hearings upon complaints issued in accord¬ 
ance with Section 10 (b) of the Act. 
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(d) To have access to and the right to copy evidence, to 
administer oaths and affirmations, to examine witnesses, and to 
receive evidence, in accordance with Section 11 (1) of the Act. 

Sec. 4. The foregoing designations shall not be construed to limit 
the power of the Board to make such special designation of agents 
as may in its discretion be necessary or proper to effectuate the 
purposes of the Act. 

Article V 
SERVICE OF PAPERS 

Section 1 . Complaints, orders, and other process and papers of 
the Board, its member, agent, or agency, may be served per¬ 
sonally or by registered mail or by telegraph or by leaving a copy 
thereof at the principal office or place of business of the person 
required to be served. The verified return by the individual so 
serving the same, setting forth the manner of such service shall be 
proof of the same, and the return post-office receipt or telegraph 
receipt therefor when registered and mailed or telegraphed as afore¬ 
said shall be proof of service of the same. 

Sec. 2. Service of papers by a party on other parties shall be made 
by registered mail or in any manner provided for the service of 
papers in a civil action by the law of the State in which the hear¬ 
ing is pending. When service is made by registered mail, the return 
post-office receipt shall be proof of service. When service is made in 
any manner provided by such law, proof of service shall be made in 
accordance with such law. 


Article VI 

CERTIFICATION AND SIGNATURE OF DOCUMENTS 

Section 1 . The Secretary of the Board, or in the event of his ab¬ 
sence or disability, the Assistant Secretary of the Board, shall certify 
copies of all papers and documents which are a part of any of the 
files or records of the Board as may be necessary or desirable from 
time to time. 

Sec. 2. The Secretarv of the Board, or in the event of his absence 

•r 4 

or disability, the Assistant Secretarv of the Board, is herebv author- 

ized to sign all orders of the Board, and sign and issue all complaints 

authorized to be issued bv the Board. 

* 
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Article VII 

CONSTRUCTION OF RULES 

Section 1 . These rules and regulations shall be liberally construed 
to effectuate the purposes and provisions of the Act. 

Article VIII 
AMENDMENTS 

Section 1 . Any rule or regulation may be amended or rescinded 
by the Board at any time. 
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Appendix 

NATIONAL LABOR RELATIONS ACT 

(48 Stat 449) 

AN ACT 

To diminish the causes of labor disputes burdening or obstructing interstate 
and foreign commerce, to create a National Labor Relations Board, and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY 


Section 1 . The denial by employers of the right of employees to 
organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restrain- 

or 


mg, 


or controlling the flow of raw materials or manufactured 


processed goods from or into the channels of commerce, or the prices 
of such materials or goods in commerce; or (d) causing diminution 
of employment and wages in such volume as substantially to im¬ 
pair or disrupt the market for goods flowing from or into the 
channels of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms of 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 


Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards commerce 
from injury, impairment, or interruption, and promotes the flow 
of commerce by removing certain recognized sources of industrial 
strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences 
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as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 

DEFINITIONS 

Sec. 2. When used in this Act— 

(1) The term “person” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “employer” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act. as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “employee” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly states otherwise, and shall include any individual 
whose work has ceased as a consequence of. or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “representatives” includes any individual or labor 
organization. 

(5) The term “labor organization” means any organization of 
any kind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose. in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employment, 
or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States and 
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any State or other Territory, or between any foreign country and 
any State. Territory, or the District of Columbia, or within the) 
District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “affecting commerce” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “labor dispute” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “old Board” means the National Labor Relations 
Board established by Executive Order Numbered 67G3 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued bv Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be known as the 
“ National Labor Relations Board ” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three years, and 
one for a term of five years, but their successors shall be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon notice and hear¬ 
ing, for neglect of duty or malfeasance in office, but for no other 
cause. 


1 So in original. 
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(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint, without regard for the provisions of the civil-service 
laws but subject to the Classification Act of 1923, as amended, an 
executive secretarv, and such attornevs, examiners, and regional 
directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time !)e needed. Attorneys appointed under this section 
may. at the direction of the Board, appear for and represent the 
Board in anv case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individual for the purpose of 
conciliation or mediation (or for statistical work), where such 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the 
Board and the designation of its chairman, the old Board shall cease 
to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become funds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act. 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
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therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6. (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessarv to carrv out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(1) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of anv labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (a), an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing in 
this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
as an unfair labor practice) to require as a condition of employment 
membership therein, if such labor organization is the representative 
of the employees as provided in section 9 (a), in the appropriate 
collective bargaining unit covered by such agreement when made. 
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(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of section 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Provided . That 
any individual employee or a group of employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right to self-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act. the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or names 
of the representatives that have been designated or selected. In 
any such investigation, the Board shall provide for an appropriate 
hearing upon due notice, either in conjunction with a proceeding 
under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to ascertain 1 such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, and there 
is a petition for the enforcement or review of such order, such certi¬ 
fication and the record of such investigation shall be included in the 
transcript of the entire record required to be filed under subsections 
10 (e) or 10 (f), and thereupon the decree of the court enforcing, 
modifying, or setting aside in whole or in part the order of the Board 
shall be made and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 


1 So in original. 
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(listed in section S) affecting commerce. This power shall be ex¬ 
clusive. and shall not be affected by any other means of adjustment 
or prevention that has been or may be established by agreement, 
code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any agent 
or agency designated by the Board for such purposes, shall have 
power to issue and cause to be served upon such person a complaint 
stating the charges in that respect, and containing a notice of hear¬ 
ing before the Board or a member thereof, or before a designated 
agent or agencv. at a place therein fixed, not less than five davs after 
the serving of said complaint. Any such complaint may be amended 
by the member, agent, or agency conducting the hearing or the Board 
in its discretion at any time prior to the issuance of an order based 
thereon. The person so complained of shall have the right to file 
an answer to the original or amended complaint and to appear in 
person or otherwise and give testimony at the place and time fixed 
in the complaint. In the discretion of the member, agent or agency 
conducting the hearing or the Board, any other person may be al¬ 
lowed to intervene in the said proceeding and to present testimony. 
In any such proceeding the rules of evidence prevailing in courts of 
law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring such 
person to cease and desist from such unfair labor practice, and to 
take such affirmative action, including reinstatement of employees 
with or without back pay, as will effectuate the policies of this Act. 
Such order may further require such person to make reports from 
time to time showing the extent to which it has complied with the 
order. If upon all the testimony taken the Board shall be of the 
opinion that no person named in the complaint has engaged in or 
is engaging in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue an order dismissing the said 
complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any time, 
upon reasonable notice and in such manner as it shall deem proper, 
modify or set aside, in whole or in part, any finding or order made 
or issued by it. 


(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or if all the circuit courts of appeals 
to which application may be made are in vacation, any district court 
of the United States (including the Supreme Court of the District 
of Columbia), within any circuit or district, respectively, wherein 
the unfair labor practice in question occurred or wherein such 
person resides or transacts business, for the enforcement of such 
order and for appropriate temporary relief or restraining order, 
and shall certify and file in the court a transcript of the entire 
record in the proceeding, including the pleadings and testimony 
upon which such order was entered and the findings and order of 
the Board. Upon such filing, the court shall cause notice thereof to 
be served upon such person, and thereupon shall have jurisdiction 
of the proceeding and of the question determined therein, and shall 
have power to grant such temporary relief or restraining order as 
it deems just and proper, and to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transcript a decree 
enforcing, modifying, and enforcing as so modified, or setting aside in 
whole or in part the order of the Board. No objection that has not 
been urged before the Board, its member, agent or agency, shall be 
considered bv the court, unless the failure or neglect to urge such 
objection shall be excused because of extraordinary circumstances. 
The findings of the Board as to the facts, if supported by evidence, 
shall be conclusive. If either party shall apply to the court for 
leave to adduce additional evidence and shall show to the satis¬ 
faction of the court that such additional evidence is material and 
that there were reasonable grounds for the failure to adduce such 
evidence in the hearing before the Board, its member, agent, or 
agencv. the court may order such additional evidence to be taken 
before the Board, its member, agent, or agency, and to be made a 
part of the transcript. The Board may modify its findings as to 
the facts, or make new findings, bv reason of additional evidence 
so taken and filed, and it shal file such modified or new findings, 
which, if supported by evidence, shall be conclusive, and shall file 
its recommendations, if any, for the modification or setting aside 
of its original order. The jurisdiction of the court, shall be exclu¬ 
sive and its judgment and decree shall be final, except that the same 
shall be subject to review by the appropriate circuit court of appeals 
if application was made to the district court as hereinabove pro¬ 
vided, and by the Supreme Court of the United States upon writ 
of certiorari or certification as provided in sections 239 and 240 of 
the Judicial Code, as amended (U. S. C.. title 28. secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting 
or denying in whole or in part the relief sought may obtain a review 
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of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record in the proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in like manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Boards order. 

(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity shall not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes”, approved March 
23. 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten davs after they have been docketed. 

INVESTIGATORY TOWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves- 
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tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, 
mav administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courtsS of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilt v of contumacy or refusal to o!k*v is found or resides or trails- 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question: and any failure to obey such order 
of the court mav be punished bv said court as a contempt thereof. 

(3) Xc> person shall be excused from attending and testifying or 
from producing books, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture: but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of anv transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 

(4) Complaints, orders, and other process and papers of the 
Board, its member, agent, or agency, may be served either personally 
or by registered mail or by telegraph or by leaving a copy thereof at 
the principal office or place of business of the person required to be 
served. The verified return bv the individual so serving the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 
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(5) All process of any court to which application may be made 
under this Act may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. 

(0) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their posesssion 
relating to anv matter before the Board. 

Sec. 1*2. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any of its agents or 
agencies in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

•s / 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, or of section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United States’ 
approved July 1. 1S98. and Acts amendatory thereof and supple¬ 
mentary thereto" (48 Stat. 922. pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19. 1934 (48 Stat. 1183). conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it is held invalid, 

shall not be affected therebv. 

%/ 

Sec. 16. This Act mav be cited as the “National Labor Relations 
Act.” 

Approved, July 5, 1935. 


r\ 
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EXHIBIT “D” 

Here is attached the “Rules and Regulations, Series 1, 
as Amended” of the National Labor Relations Board, dated 
April 27th, 1936. 

(Here follows pages marked 44 to 73) 

74 Restraining Order 

Filed July 17, 1936 

********* 

Upon consideration of the verified bill of complaint and 
petition for declaratory judgment of The Goodyear Tire 
& Rubber Company, filed herein this sixteenth day of July, 
1936, it is by the Court on this seventeenth day of July, 
1936, 

ORDERED, that the above-named defendants, and each 
of them, appear in this Court on the 27th day of July, 1936, 
at the hour of 10 o’clock A. M., or as soon thereafter as 
counsel may be heard, and show cause, if any they have, 
why they, and each of them, individually, and as members 
of the National Labor Relations Board, or any of them, 
their employees, assistants, agents, representatives, and 
each of them, and their successors in office and each of 
them, and their employees, assistants, agents and repre¬ 
sentatives, and each of them, should not be restrained and 
enjoined pendente lite from holding or causing to be held 
at any time or times, or place or places, a hearing for the 
purpose of determining whether or not the above- 

75 named plaintiff has engaged in any so-called unfair 
labor practices under the National Labor Relations 

Act, at its factories at Akron, Ohio, or at any other place, 
and from having any proceedings or taking any action 
whatsoever at any time or times with respect thereto. 

PROVIDED, a copy of this order and bill of complaint 
filed herein be served forthwith on each of the defendants; 

And it appearing to the satisfaction of the Court, in the 
verified bill of complaint, that the defendants have directed 
their regional director to hold a hearing at the city of 
Akron, on July 21st, 1936, 
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78 Return of the Defendants J. Warren Madden, John 
M. Carmody and Edwin S. Smith , Individually and 
as Members of and Constituting the Xational Labor 
Relations Board . to the Rule to Show ('ause. 

Filed August 3, 1936 

* * * * * * * 


Now come the defendants 3. Warren Madden. John M. 
Carmody and Edwin S. Smith, individually and as mem¬ 
bers of and constituting: the Xational Labor Relations 
Board, and for their return to the rule to show cause is¬ 
sued herein, state as follows: 

1. The defendants admit each and (‘very allegation con¬ 
tained in paragraph 1 of the Bill of Complaint. 

2. The defendants admit each and every allegation con¬ 
tained in paragraph 2 of the Bill of Complaint. 

3. The defendants denv each and everv allegation con- 

• • ' 

tained in paragraph 3 of the Bill of Complaint. 

4. The defendants admit each and everv allegation con- 

« • 

tained in paragraph 4- of the Bill of Complaint. 

5. The defendants neither admit nor denv the allega- 
tions contained in paragraph 5 of the Bill of Complaint for 
the reason that they purport to state the provisions of a 
statute, and reference is made to the Xational Labor Rela¬ 
tions Act for an accurate and complete statement of such 
provisions. 

6. Defendants denv each and everv allegation con- 


79 tained in paragraph 6 of the Bill of Complaint ex¬ 
cept that, for lack of knowledge, they deny that the 
business of the plaintiff at Akron, Ohio has, as a going 
concern including good will, a value in excess of $100,000,- 
000 and is capable of producing an income of approximately 
several million dollars per year, and except that for lack 
of knowledge defendants deny that the goods manufactured 
by plaintiff at its factories in Akron, Ohio during 1935 had 
an approximate value of $100,000,000, and that tin* payroll 
of the factory employees of the plaintiff at its factories in 
Akron, Ohio during 1935 was approximately $25,000,000. 

7. For lack of knowledge defendants denv each and everv 
allegation contained in paragraph 7 of the Bill of Com¬ 
plaint except that they deny that plaintiff is engaged in 
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the local and intrastate business of manufacturing, and ex¬ 
cept that they deny that plaintiff does not own or operate 
any factories other than those located in Akron, Ohio, and 
except that they deny that the factories located at Gadsden, 
Alabama are engaged in local and intrastate business, and 
except that they admit that plaintiff is interested as a stock¬ 
holder in factories located at Gadsden, Alabama and at 
other places, and except that defendants admit that plain¬ 
tiff in operating its factories at Akron, Ohio, acquires 
rubber, cotton, pigments and other materials in substan¬ 
tial quantities, and except that defendants admit that most 
of plaintiff’s finished products are shipped to points out¬ 
side of the State of Ohio. 

Further with respect to paragraph 7 of the Bill of Com¬ 
plaint, defendants aver that the allegations contained 
therein with respect to the relationship between plaintiff 
and its employees, and with respect to whether or not such 
relationship is an intrastate or an interstate relationship, 
and with respect to whether or not plaintiff is engaged in 
a local or interstate business, and with respect to whether 
or not plaintiff in the process of manufacturing substan¬ 
tially changes the character of the materials used, and with 
respect to whether or not plaintiff keeps on hand several 
months’ supply of materials in advance of their use, and 
with respect to whether or not the sale and shipment of 
finished products is an operation separate and district from 
warehousing or manufacturing, and with respect to 
SO whether or not plaintiff keeps in stock finished prod¬ 
ucts and materials to an amount larger than its sales, 
and with respect to whether or not plaintiff or its employees 
transport said products outside of Ohio, are wholly imma¬ 
terial to and have no bearing on the issues before this 
Court. Defendants further aver that such questions may 
or may not be pertinent in determining whether or not 
plaintiff has committed unfair labor practices affecting 
commerce, and in the event such questions are pertinent 
to the making of such a determination, then they are to 
be determined by the National Labor Relations Board in 
accordance with the provisions of the National Labor Rela¬ 
tions Act, the determination of the Board being subject 
under said Act to judicial review by the appropriate Cir¬ 
cuit Court of Appeals of the United States. 
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Defendants further aver that many employees of the 
plaintiff and many employees of the plaintiff who are mem¬ 
bers of the United Rubber Workers of America and who 
are members of tlm Industrial Assemblv are engaged in 
interstate commerce and that the employees involved in 
the Board proceedings are not engaged exclusively in pro¬ 
duction or manufacture. 

S. For lack of knowledge defendants denv each and everv 

* * • 

allegation contained in paragraph 8 of the Bill of Com¬ 
plaint except that defendants denv that the relation of the 
plaintiff to its employees at its Akron factories is exclu¬ 
sively a matter of local concern. 

Further with respect to paragraph 8 of the Bill of Com¬ 
plaint, defendants aver that the matters referred to therein 
are whollv immaterial to and have no bearing on the issues 
before this Court, and are matters which if material are 
to be determined in accordance with the procedure of the 
National Labor Relations Act. 

9. Defendants denv each and everv allegation contained 
in paragraph 9 of the Bill of Complaint, including sub-par¬ 
agraphs 1, 2, 3, 4. 4(a), 4(b), 4(c), 4(d), f), 5(a), 5(b), 5(c), 
5(d), 6, 7. 8, 9, 10, 10(a) and 10(b). 

10. Defendants denv each and everv allegation contained 
*m paragraph 10 of the Bill of Complaint. 

11. Defendants admit that the notice of hearing referred 
to in paragraph 11 of the Bill of Complaint in respect to the 

filing of the answer by the plaintiff to the Complaint 
SI of the Board, read as follows: 

“You are further notified that vou have the right 
to file with the Regional Director for the Eighth Region, 
acting in this matter as the agent of the National Labor 
Relations Board, an answer to the above Complaint, within 
five (5) days of the service of said Complaint.” 

And further defendants admit that the said Complaint was 
served upon the plaintiff on the thirteenth day of July, 
193b; and further the defendants admit that by reason 
thereof the plaintiff would have the right to file an answer 
to the said Complaint by July 18, 193G, or as the Board 
might otherwise permit: and further for their return defen¬ 
dants admit each and every other allegation contained in 
said paragraph 11 of the Bill of Complaint. 
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12. Defendants denv each and every allegation contained 
in paragraph 12 of the Bill of Complaint except that they 
admit that a charge was filed with the National Labor Rela¬ 
tions Board bv the United Rubber Workers of America, 
and except that reference is made to the Complaint of the 
National Labor Relations Board for an accurate statement 
of its contents. ! 

Further with respect to paragraph 12 of the Bill of Com¬ 
plaint, defendants aver that whether or not the allega¬ 
tions of the Board's Complaint are true and whether or 
not they can be substantiated by competent evidence must 
be determined bv the National Labor Relations Board on 
the entire record, subject to review by the appropriate Cir¬ 
cuit Court of Appeals in accordance with the terms of the 
National Labor Relations Act. Such allegations at this 
time are premature. Such allegations also have no bearing 

on and are wholly immaterial to the issues before this 

* 

Court. Defendants further aver that the allegations con- 
tained therein with respect to the existence of harmonious 
relations between plaintiff and its employees for approx¬ 
imately 17 years is not only immaterial to the issues before 
* » * 

this Court, but is, in fact, untrue. The relationship between 
plaintiff and its employees is not and has not been har¬ 
monious. For a considerable period of firne strife and 
unrest have been existent between plaintiff and its employ¬ 
ees at its Akron, Ohio plant which have resulted in severe 
and violent strikes of plaintiff’s employees. There have 
been numerous strikes of short duration during recent 
months, and in addition, during the period beginning Feb¬ 
ruary 17, 1936 and ending March 21, 1936 employees of the 
plaintiff went on strike which strike continued until, 
82 on information and belief, the employees on strike 
decided to file a charge with the National Labor Re¬ 
lations Board. At plaintiff’s plant in Gadsden, Ala¬ 
bama there has likewise been strife and unrest and violence 
and certain of plaintiff’s employees and representatives 
of its employees have been attacked, maltreated, and driven 
out of Gadsden, Alabama. Said strife, unrest and strikes 
will be mitigated by a continuance of the scheduled proceed¬ 
ing in accordance with the provisions of the National Labor 
Relations Act, and any harmonious relationship which may 
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exist between any of plaintiff’s employees and plaintiff will 
be preserved and maintained. 

13. With respect to paragraph 13 of the Bill of Com¬ 
plaint, defendants admit that tlie hearing scheduled to be 
held on July -1, 1936, pursuant to notice dated July 10, 
1936, was to be conducted on the allegations set forth in 
the Board's Complaint, which allegations included among 
others allegations that plaintiff has engaged and is engag¬ 
ing in unfair labor practices and reference is made to the 


Board’s Complaint for a full and accurate statement of its 


contents. 


14. Defendants denv each and every allegation contained 
in paragraph 14 of the Bill of Complaint. Further with 
respect to paragraph 14 of the Bill of Complaint, defen¬ 
dants aver that the hearing sought to be enjoined is not to 
be held for the purpose of intermeddling and interfering 
with the business of the plaintiff but rather for the pur¬ 
pose of determining whether or not plaintiff has committed 
unfair labor practices affecting commerce as defined in the 
National Labor Relations Act. Plaintiff has not been held 
up to public scorn as a violator of the law of the United 
States. There has been no determination by the Board 
that plaintiff has committed unfair labor practices within 
the meaning of the National Labor Relations Act, and if 
anv such determination is made at all, it could onlv be made 
after completion of the hearing sought to be enjoined and 
upon the entire record, subject to review by the appropriate 
United States Circuit Court of Appeals. Defendants fur¬ 
ther aver that the National Labor Relations Board has not 


attempted to investigate any controversy with respect to 
representation of employees of the plaintiff. Such inves¬ 
tigation is authorized under Section 9(c) of the Na- 
83 tional Labor Relations Act, and the proceeding in¬ 
volved herein is a proceeding pursuant to Section 10 
and not pursuant to Section 9(c) of said Act. 

15. Defendants, for lack of knowledge, deny each and 
every allegation contained in paragraph 15 of the Bill of 
Complaint except that they deny that the hearing which 
plaintiff seeks to enjoin is intended arbitrarily and unlaw¬ 
fully to disrupt and interfere with the relations and deal¬ 
ings between plaintiff and its employees, and except that 
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they further deny that such hearing will cause further dis¬ 
content and dissatisfaction among the employees. Further 
with respect to paragraph 15 of the Bill of Complaint, de¬ 
fendants aver that the continuance of the proceeding in 
accordance with the provisions of the National Labor Rela¬ 
tions Act will mitigate the discontent and dissatisfaction 
among plaintiff's employees now existing rather than, as 
plaintiff alleges, cause further discontent and dissatisfac¬ 
tion which now exists among plaintiff's employees. De¬ 
fendants further aver that the Board will not and cannot 
decide what order it will make or refrain from making until 
tlie entire record of the hearing on the allegations of the 
Complaint has been completed and submitted. 

Further with respect to paragraph 15, defendants aver 
that the allegations contained therein are wholly imma¬ 
terial to and have no bearing on the issues before this 
Honorable Court. 


16. Defendants, for lack of knowledge, deny each and 
every allegation contained in paragraph 16 of the Bill of 
Complaint except that they admit that in the early part of 
1936, plaintiff’s factories were shut down and its manu¬ 
facturing stopped for approximately five weeks because of 
a strike, and except that they admit that there have been 
a number of “sit-down strikes” interrupting the continuity 
of production in plaintiff’s factory and frequently requir¬ 
ing the discontinuance of all of its operations. 

Further with respect to paragraph 16 of the Bill of Com¬ 
plaint, defendants aver that the allegations contained 

therein are whollv immaterial to and have no bearing on 

• * 

the issues before this Honorable Court. 


17. Defendants, for lack of knowledge, deny each 
84 and every allegation contained in paragraph 17 of 
the Bill of Complaint except that defendants deny 
that plaintiff enjoys and has always enjoyed the good will 
and friendly feeling of its employees. 

Further with respect to paragraph 17 of the Bill of Com¬ 
plaint, defendants aver that the allegations contained 
therein are wholly immaterial to and have no bearing on 
the issues before this Honorable Court. 

18. Defendants deny each and every allegation contained 
in paragraph IS of the Bill of Complaint, except that, for 
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lack of knowledge, defendants deny the allegations with 
respect to the desires, purposes and intent of United Rub¬ 
ber Workers of America. 

ID. Defendants, for lack of knowledge, deny each and 
every allegation contained in paragraph 19 of the Bill of 
Complaint except that they deny that the employees of the 
plaintiff at its Akron factory have long worked together in 
entire harmony and have borne toward one another as well 
as toward plaintiff the greatest good will. 

Further with respect to paragraph 19 of the Bill of Com¬ 
plaint. defendants aver that the allegations contained 
therein are whollv immaterial to and have no bearing on 
the issues before this Honorable Court. 

20. Defendants, for lack of knowledge, denv each and 
every allegation contained in paragraph 20 of the Bill of 
Complaint except that they admit that Section 11 (1) of the 
National Labor Relations Act provides that: 

“Such attendance of witnesses and the production of 
such evidence may be required from any place in the United 
States or any Territory or possession thereof, at any desig¬ 
nated place of hearing.” 

and except that they admit that under the Board’s Rules 

and Regulations hearings could be held in Washington, 

D. C. or elsewhere in the United States, and except that 

defendants denv that the attendance of witnesses 

* 

85 and production of evidence will entail considerable 
loss of time and money to plaintiff, thereby increas¬ 
ing the cost of operation of the plaintiff and will involve 
public* disclosure of the plaintiff’s books and private rec¬ 
ords and secrets, thereby invading the rights of plaintiff* 
and will disrupt and interfere with the business of plain¬ 
tiff, and except that defendants deny that, if some of plain¬ 
tiff's employees appear as witnesses, there will be an inter¬ 
ference with, interruption of and damage to plaintiff’s 
business. 

Further with respect to paragraph 20 of the Bill of Com¬ 
plaint, defendants aver that the hearing which plaintiff 
is seeking to enjoin was scheduled to be held at the Sum¬ 
mit County Court House, Akron, Ohio. 

Defendants further for their return aver that expenses 
which may be incurred by the plaintiff for counsel fee, wit- 
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ness lees and other charges are items of expense incidental 
to any litigation and not damage and injury cognizable in 
equity. 

Defendants further aver that the allegations contained in 
paragraph 20 of the Bill of Complaint all deal with matters 
which may or may not happen in the future. The allega¬ 
tions deal with what the Board mav or mav not do or with 
what may or may not happen in the future. Plaintiff in 
paragraph 20 of the Bill of Complaint has entered the realm 
of speculation and is dealing with uncertainties. The alle¬ 
gations contained in said paragraph 20 are wholly imma¬ 
terial to and have no hearing on the issues before this 
Honorable (’ourt. 

21. Defendants denv each and everv allegation contained 
in paragraph 21 of the Bill of Complaint. 

Further with respect to paragraph 21 of the Bill of Com¬ 
plaint, defendants aver that Section 12 of the National 
Labor Relations Act is in no way involved in the pro- 
8(i cecding before this Court or in the proceeding before 
the National Labor Relations Board. Section 12 is 
a criminal provision for the protection of the Board mem¬ 
bers and its agents and has no relationship to the hearing 
scheduled to be held on the allegations of the Board’s com¬ 
plaint. The Board’s attention has not been called to any 
violation or threatened violation of Section 12 by the plain¬ 
tiff or any of its officers or agents or employees and no 
violation of Section 12 by the plaintiff or any of its offi¬ 
cers, agents or employees is contemplated. The defendants 
have no power to enforce the provisions of Section 12 of 
the National Labor Relations Act. The power to; enforce 
those provisions is within the sole province of the Attorney 
General of the United States and the appropriate'. United 
States Attorney. No procedure under Section 12 has been 
commenced or threatened by anyone. 

22. Defendants deny each and every allegation contained 
in paragraph 22 of the Bill of Complaint. 

23. Defendants deny each and every allegation contained 
in paragraph 23 of the Bill of Complaint except that, for 
lack of knowledge, defendants deny that plaintiff has and 
has had outstanding contracts of employment with its em¬ 
ployees. 
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34. Defendants denv each and every allegation contained 
in paragraph 24 of the Bill of Complaint. 

25. Defendants denv each and everv allegation contained 
in paragraph 25 of the Bill of Complaint. 

26. Defendants denv each and everv allegation contained 

• % » 

in paragraph 26 of the Bill of Complaint. 

27. Defendants denv each and everv allegation contained 
in paragraph 27 of the Bill of Complaint. 

Defendants further aver as follows: 


2S. The hearing referred to in the Bill of Complaint, 
scheduled to he held on July 21, 1936, before the National 
Labor Relations Board, pursuant to Section 10 of the Na¬ 
tional Labor Relations Act, by a Trial Examiner to be de¬ 
signated in accordance with the National Labor Re- 
87 hit ions Board Rules and Regulations, Series 1, as 


amended, does not involve any threat or danger or 
possibility of harm or injury to plaintiff but is for the pur¬ 
pose of inquiring into the facts alleged in the complaint so 
that the National Labor Relations Board may determine 
whether or not the facts alleged in said complaint are true 
and whether the plaintiff has committed unfair labor prac¬ 
tices affecting commerce. 


29. The issuance of any order by the National Labor Re¬ 


lations Board against the plaintiff is neither imminent nor 
certain as the same is a matter for future determination; 
no order can be made by the National Labor Relations 


Board in any event until after a hearing is held with full 
opportunity for the plaintiff to offer testimony, present 
evidence, examine and cross-examine witnesses and to raise 
anv and all objections to the constitutionality of the Na¬ 
tional Labor Relations Act and the jurisdiction of the Na¬ 
tional Labor Relations Board; and the defendants further 
aver that the defendants as the National Labor Relations 
Board may thereafter, depending upon the evidence, do any 
of the following: (a) dismiss the complaint for lack of jur¬ 
isdiction in that the unfair labor practices charged therein 
mav not be shown to affect commerce: (b) dismiss the com- 
plaint for lack of proof of the commission of or engaging 
in bv the plaintiff of any of the unfair labor practices 
therein: (c) dismiss the complaint in part and sustain the 
same with reference to the allegations which have been 
established, and thereafter issue a final decision and a cease 
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and desist order with respect to the unfair labor practices 
which have been established. 

30. The issuance of a cease and desist order by the Na¬ 
tional Labor Relations Board to the plaintiff involves no 
restraint or legal compulsion upon plaintiff. No fine, pen¬ 
alty or forfeiture is incurred by the plaintiff for non-com¬ 
pliance or disobedience of same and no order of the Board 
is enforceable as such under the Act. Should the Board 
issue such order against plaintiff the same would not be¬ 
come enforceable unless and until: (a) the Board applies 
to the appropriate Circuit Court of Appeals, under Section 
10 (e) of the National Labor Relations Act, for an order 

directing compliance by the plaintiff with said order, 
88 or the plaintiff petitions the appropriate Circuit 

Court of Appeals, under Section 10 (f) of the Act, 
for a review of the Board’s order, either of the foregoing 
procedures being based upon the entire record of the pro¬ 
ceedings before the Board with full opportunity to plaintiff 
for a review of said order upon the merits and for deter¬ 
mination of all the constitutional and jurisdictional ques¬ 
tions: (b) the Circuit Court of Appeals reviews the case, 
sustains the order or some part thereof, and issues its own 
final order. The enforceability of any order which may 
thereafter be made by the Circuit Court of Appeals would 
arise not by any virtue of the provisions of the Act, but by 
virtue <>f the powers inherent in the Circuit Court of Ap¬ 
peals as a dulv constituted court of law to enforce its own 
* • 

orders. 

31. The foregoing procedure under the National Labor 
Relations Act affords the plaintiff a full, adequate, com¬ 
plete and exclusive remedy. No fine, forfeiture, restraint 
or penalty of any kind is involved and no order of the 
Board can be enforced unless and until the Circuit Court 
of Appeals has finally heard and determined all the issues 
and has rendered its own final order and no order is ren¬ 
dered by the Circuit Court of Appeals until plaintiff has 
been afforded a full opportunity to be heard by said Court 
on said questions, constitutional, jurisdictional and other¬ 
wise*. The Circuit Court of Appeals will not in any event, 
issue an order directing compliance with the National La¬ 
bor Relations Board’s order unless and until it determines: 
(a) that the National Labor Relations Act is constitutional; 
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(}>) that the Act is applicable to plaintiff; (c) that the evi¬ 
dence supports the findings and decision of the Board as 
to the merits. 

Any order directing compliance thereafter issued by the 
Circuit Court of Appeals would be based upon an adjudi¬ 
cation bv a dulv established Federal Court on the verv 
•• • • 


questions which the plaintiff seeks to raise prematurely 
and collaterally by this suit in equity. 


M2. The plaintiff has failed to resort to any of its reme¬ 


dies and has failed to exhaust its administrative remedies 


which afford a plain, adequate and complete remedy with 
respect to any rights of the plaintiff involved in this pro¬ 
ceeding. 


MM. The said Bill of Complaint fails to present a 
case or controversv for the determination of this 


Court within the meaning of Article III, Sections 1 
and 2, of the Constitution of the United States. 


M4. There are no allegations in the Bill of Complain! 
sufficient to show that the plaintiff is threatened with or is 
in danger of suffering any great, irreparable or immediate 
injury cognizable in equity by reason of any of the matters 
set forth in the Bill of Complaint. 

Mo. Plaintiff has a plain, adequate and complete remedy 
under the provisions of the National Labor Relations Act 
with respect to the rights growing out of the matters and 
things alleged in the Bill of Complaint. 

Mb. The defendants, as members of the National Labor 


Relations Board, may issue subpoenas for the attendance 
of witnesses or for the production of relevant books and 
papers but the defendants have no power to compel the 
production thereof, or to compel the obedience to said sub¬ 
poenas or any of its subpoenas, nor is there any tine or 
penultv of anv kind incurred for failure to obev anv sub- 
poena of the Board or its members; that obedience to said 
subpoena or subpoenas can be enforced only by the ap¬ 
propriate United States District Court, under Section 11 
(2) of the National Labor Relations Act, by the issuance of 
an order requiring the attendance of the witnesses or the 
production of the books, records and papers, as the case 
may be, and thereafter any proceedings based upon non- 
compliance with said order of the United States District 
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Court are held before the United States District Court, the 
same being a proceeding in a duly constituted court, upon 
proper citation with full opportunity to plaintiff or any 
party cited for disobedience to said order to be heard; that 
tlie issuance of said order is solely within the power of the 
United States District Court and the provisions thereon, 
which are solelv within the discretion of the United States 
District Court and not within the discretion of the National 
Labor Relations Board or its members; that any contempt 
proceedings based upon non-compliance with said order 
are proceedings for contempt of court in disobedience of 
the order of the court and not for contempt of the National 
Labor Relations Board in disobedience of the subpoean or 
subpoenas of the Board, as no penalty whatsoever attaches 
to disobedience of the subpoena or subpoenas of the Board. 

.‘>7. It is beyond the power of said defendants, 
90 members of the National Labor Relations Board, or 
am* of their agents, under the National Labor Rela- 
tions Act, to attempt to prosecute or prosecute the plaintiff 
in any respect involving any fine, forfeiture or penalty, and 
there is accordingly no occasion whatever to enjoin the de¬ 
fendants from doing any matter or thing in that respect, 
all such prosecutions which might be made under the Na¬ 
tional Labor Relations Act being a matter solelv within 
the power and discretion of the Attorney General of the 
United States, and his assistants, and the several United 
States Attornevs, no one of whom is or has been made a 
party to this action. 

3S. The National Labor Relations Act is valid and con- 
stitutional and is the only law for the determination of the 
questions involved in the complaint served upon plaintiff 
and the remedies provided by the National Labor Rela¬ 
tions Act are exclusive. 

39. Large public interests are concerned herein and the 
issuance of an injunction will seriously embarrass the ac¬ 
complishment of important governmental ends and will 
interfere with an agency of the government in the perform¬ 
ance of its duties. 

49. Defendants further aver that plaintiff is engaged ex¬ 
tensively in interstate commerce and is dependent upon 
interstate commerce for its existence. Defendants further 
aver that the strife and unrest and numerous strikes which 
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have occurred at plaintiff's Akron plant have not only in¬ 
terfered with the manufacturing 1 process and affected plain¬ 
tiff's production, but have had a definite effect upon inter¬ 
state commerce. The transmission of materials to plain- 
tiff's plant at Akron from points outside of Ohio and tin* 
shipment of finished products from plaintiff's Akron plant 
to points outside of Ohio have been definitely interrupted. 
In addition, defendants aver that whether or not plaintiff 
is engaged in interstate commerce, and whether or not 
strife, unrest and strikes have affected interstate com¬ 
merce. and whether or not plaintiff has engaged in unfair 
labor practices affecting commerce, are matters to be 
91 determined solely under the provisions of the Na¬ 
tional Labor Relations Act bv the National Labor 
Relations Board, subject to the exclusive right of review 
by the appropriate Circuit Court of Appeals of the United 
States. 

WHEREFORE, the defendants respectfully move thU 
Honorable Court that the restraining order hereinbefore 
granted be dissolved and that the application for temporary 
injunction be denied and that they may be hence dismissed 
with their costs. 


J. WARREN MADDEN 
JOHN M. CARMODY 
EDWIN 8. SMITH, 

Bv CHARLES FAHY 

His Atfoi ■urn 
Individually and as members 
of and constituting the Na¬ 
tional Labor Relations Board. 

CHARLES FAHY 
MALCOLM F. HALLIDAY 
CARNET L. PATTERSON 
WM R WALSH 
Attorneys for defendants. 

92 District of Columbia, ss: 


J. Warren Madden and John M. Carmody, being first 
duly sworn, depose and say that: they are chairman and 
member, respectively, of the National Labor Relations 
Board and they have read the foregoing Return, signed by 


GOODYEAR TIRE & RUBBER CO. VS. J. W. MADDEN ET AL. 83 


them and their co-defendant, and thev make this affidavit in 
their co-defendant’s behalf as well as their own, they know 
the contents of the foregoing Return, the same are true 
except for matters alleged therein on information and be¬ 
lief, and as to those matters thev believe them to be true. 

J. WARREN MADDEN 
JOHN M. CARMODY 

Subscribed and sworn to before me this 1st day of Aug¬ 
ust, 1936. 

JOHN E. LAWYER 

(Seal) Notary Public, District of Columbia 

My commission expires September 8, 1939 

Service of two copies admitted August 1, 1936 

EDMUND M. TOLAND 
Afty for pif — 

93 Affidavit 

John D. House, being first duly sworn, deposes and says 
that he is President of Local No. 2, United Rubber Workers 
of America, and that the membership of said Local No. 2 
consists of the employees of The Goodyear Tire k Rubber 
Company engaged in the Akron plants of The Goodyear 
Tire k Rubber Company. 

Affiant further savs that during the strike from Februarv 
17 to March 21, 1936, the striking employees made certain 
demands regarding the Goodvear Industrial Assemblv, 
which are more fully set forth and described in a previous 
affidavit made by this affiant in this case, and which affi¬ 
davit is incorporated herein bv reference as fullv as if set 
forth. 

Affiant alleges further that as President of Local No. 2 
lie is in daily contact with many of the employees of The 
Goodyear Tire & Rubber Company; that he has acted as a 
representative of the employees since the termina- 

94 tion of said strike, and prior thereto, on the submis¬ 
sion of various grievances; that as the result of said 

dailv contact with Goodvear einplovees and bv reason of 
his familiarity with the existing conditions in the Akron 
plants of The Goodyear Tire k Rubber Company he has 
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been afforded the opportunity of learning the sentiment, 
attitude, demands, grievances and opinions of said em¬ 
ployees. 

Affiant further savs that considerable rivalry and dissen- 

• • 

sion exists among the employees resulting from the claimed 
preferential treatment of employees connected with the 
Goodyear Industrial Assembly over employees who claim 
that The Goodyear Tire & Rubber Company violates the 
National Labor Relations Act by its domination and inter¬ 
ference with said Assembly, and its contribution of finan¬ 
cial and other support thereto: that since the question of 
whether The Goodyear Tire & Rubber Company dominates 
and interfers with the administration of said Goodyear 

Industrial Assembly and whether its contribution of finan- 

* 

cial and other support thereto violates tin* National Labor 
Relations Act was involved in the strike settlement, there is 
grave danger of further industrial unrest, dissension and 
rivalry if the hearing scheduled bv the National Labor Re- 
lations Board is not held: that if the* avenue adopted by the 
employees of having the question determined in an orderly 
and peaceful proceeding is closed, unrest will ensue. 

Affiant further savs that after a charge was filed bv the 
United Rubber Workers of America and a complaint was 
issued by the National Labor Relations Board, a mass meet¬ 
ing was held of the members of Local No. *2, which was at¬ 
tended by approximately three thousand employees, at 
which time Local No. 2 passed a resolution denouncing tin* 
practice of sitdown strikes, which have been occurring in the 
Goodyear Akron plants ever since the termination of the 
strike on March 21, and that if the proceedings con- 
95 templated by the National Labor Relations Board 
are not permitted to be continued an impression will 
be created upon the employees that The Goodyear Tire & 
Rubber Company is opposing the efforts of Local No. 2 to 
eliminate a situation which The Goodyear Tire & Rubber 
Company has expressed its desire to eliminate, and which 
in turn will be productive of discord and unrest. 

Affiant further says that the employees are resentful of 
the fact that Assemblymen have joined tin* Stahlmate Club, 
which in the opinion of many employees has indulged in 
conduct antagonistic to the United Rubber Workers of 
America, which has led to considerable discord, antagonism 
and illfeeling. 
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Affiant further says that by reason of the assaults upon 
union members, officers and organizers in Gadsden, Ala¬ 
bama, alleged in the complaint of the National Labor Rela¬ 
tions Board, there have been accusations, denials, unrest 
and discord, and that unless a hearing is promptly con¬ 
ducted bv the National Labor Relations Board at which the 
facts regarding said assaults can be heard and determined, 
there will be consequent misunderstandings, further accusa¬ 
tions and counter accusations, all of which is productive of 
continued illfeeling and hatred. 

Affiant further says that ordinarily primary elections of 
the Goodvear Industrial Assembly are held in August and 
final elections are held in September and that the conduct 
of such elections prior to a hearing and determination of 
the complaint of the National Labor Relations Board would 
be detrimental to the employees of The Goodyear Tire & 
Rubber Company. 

Affiant further says that The Goodyear Tire & Rubber 
Company has recently announced the cancellation of its 
contract for the building of tires for Sears Roebuck & Com¬ 
pany; that the cancellation of such contract may require a 
reduction of forces, and if the Goodyear Industrial As¬ 
sembly is permitted to negotiate with the company 
96 regarding the layoffs, in view of the charges made 
regarding the Goodvear Industrial Assembly dis- 
cord, unrest and dissension is bound to ensue. 

Affiant further says that much discord and dissension 
has been eliminated by the issuance of the complaint by the 
National Labor Relations Board by reason of the fact that 
the employees feel that a place has been provided by law 
where their alleged grievances may be heard and deter¬ 
mined, and if the proceedings of the National Labor Rela¬ 
tions Board are stayed as the result of an order of Court 
further discord and illfeeling will be created; that negotia¬ 
tions for the reinstatement of the employees discharged at 
the Gadsden plant have to date been unproductive of re¬ 
sults, and that on July 23, 1936, the Superintendent of the 
Gadsden plant expressed the opinion that now was not the 
appropriate time to reinstate any of said employees, and 
that some of them could never be reinstated; that by reason 
of the expressed attitude of the company respecting said 
discharged employees there is an urgent necessity for a 
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hearing on the claim that said employees were discharged 
in violation of the National Labor Relations Act. 

Further affiant sayeth not. 

JOHN I). HOUSE 


State of Ohio, 

County of Summit . .s.s: 

Personally appeared before me the undersigned, a Notary 
Public in and for Summit County, Ohio, the above named 
John D. House, who being bv me first dulv sworn according 
to law, signed the foregoing affidavit in my presence after 
reading the same and swearing that the statements therein 
contained are true, except as to such matters alleged to be 
on information and belief, and as to such matters he be¬ 
lieves the foregoing affidavit to be true. 


MARY JOHNSON 

(Seal) .Y of ary Public. 

Dated this 31st day of July, 1936 
Copy received Aug 3, 1936 
E. M. Toland, At tv for PI 


97 Affidavit 

S. H. Dalrymple, being first duly sworn, deposes and 

savs that he is President of the United Rubber Workers of 
« 

America International Union, and as such president of the 
United Rubber Workers of America he is in constant con¬ 
tact with various employees of the Akron plants of The 
Goodyear Tire & Rubber Company and has consequently 
been in a position to learn their feeling, obtain their opin¬ 
ions and sentiments and observe their attitude. Affiant 
further says that the questions of whether the administra¬ 
tion of the Goodvear Industrial Assembly is dominated or 

• » 

interfered with by the company, and whether the company 
contributes financial or other support thereto were involved 
in the negotiations for the settlement of the strike which 
covered the period from February 17 to March *21, 1936; 
that certain demands of the striking employees regarding 
the connection of The Goodyear Tire & Rubber Company 
with the Goodvear Industrial Assembly were suspended 
upon condition that negotiations be subsequently conducted 
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or a charge be filed with the National Labor Rela- 

98 tions Board relative thereto in the event such nega¬ 
tions fail; that attempted negotiations were produc¬ 
tive of no results, consequently a charge was filed; that by 
reason of the fact that the claims of the employees as to the 
Goodyear Industrial Assembly have not yet been deter¬ 
mined, there is in fact a truce period existing. 

Affiant further says that there is much feeling on the part 
of members of the United Rubber Workers of America that 
Assemblymen are given preference by The Goodyear Tire 
& Rubber Company, which has created illfeeling and un¬ 
rest; that the employees of The Goodyear Tire & Rubber 
Company have felt that the proceedings of the National 
Labor Relations Board afford them a means of having their 
claim that The Goodyear Tire & Rubber Company was vio¬ 
lating the National Labor Relations Act heard and deter¬ 
mined and that if the said National Labor Relations Board 
is restrained from conducting a hearing on its complaint, 
dissension rivalrv and unrest is likelv to ensue. 

Affiant further says that he attended a meeting of ap¬ 
proximately three thousand employees of The Goodyear 
Tire & Rubber Company at which Local No. 2 voted to 
render its assistance in eliminating sitdown strikes, and 
that if the National Labor Relations Board is not permitted 
to proceed with a hearing the employees will gain the im¬ 
pression that The Goodyear Tire & Rubber Company is 
seeking to antagonistically oppose the United Rubber 
Workers of America and all of its activities. 

Affiant further says that much discord, many accusations 
and considerable unrest was created bv the assaults com- 
mitted in Gadsden, Alabama, upon members, officers and 
organizers of the United Rubber Workers of America, and 
that it is essential to continued peaceful relations with The 
Goodyear Tire & Rubber Company that the facts 

99 regarding said assaults be heard and determined bv 
the National Labor Relations Board. 

Affiant further says that there have been many reports 
to the effect that The Goodyear Tire & Rubber Company 
contemplates laying off numerous employees; that the can¬ 
cellation of the contract between The Goodyear Tire & Rub¬ 
ber Company and Sears Roebuck & Company will require 
layoffs, and that if the question of whether or not The 
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Goodyear Tire & Rubber Company is violating the Na¬ 
tional Labor Relations Act bv reason of its connection with 
the Goodvear Industrial Assemblv and negotiations re- 
garding any contemplated layoff are had with the Goodyear 
Industrial Assembly, unrest, disturbances and ill feeling 
among the employees will result. 

Further affiant saveth not. 

•> 

S. H. DALRYMPLE 

State of Ohio, 

County of Summit, as: 

Personally appeared before me the undersigned, a No¬ 
tary Public in and for Summit Countv, Ohio, the above 
named S. H. Dalrymple, who being by me first duly sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 31st dav of Julv 1936. 

• *7 

MARY JOHNSON 

(Seal) Notary Public 

Copy received Aug. 3, 1936 


E. M. TOLAND, 

Atty for pi 

100 Affidavit 


C. M. Oharrah being first duly sworn deposes and says 
that there is attached hereto, marked Exhibit A and made 
a part hereof, a letter dated March 11, 1936, from the Red 
Star Transit Company, Inc., addressed to Goodyear Local 
Union No. 2. Affiant further says that the said Red Star 
Transit Company, Inc., prior to the strike and subsequent 
thereto hauled considerable quantities of finished products 
from The Goodyear Tire & Rubber Company, consigned 
to various destinations outside the State of Ohio. 

Further affiant saveth not. 


C. M. OHARRAH 
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State of Ohio, 

County of Summit, ss: 

Personally appeared before me the undersigned, a No¬ 
tary Public in and for Summit County, Ohio, the above 
named C. M. Ohaxrah, who being bv me first dulv sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true to the best of his knowl¬ 
edge and belief. 

Dated this 31st day of July, 1936. 

MARY JOHNSON 

(Seal) Notary Public 

Copy received Aug. 3, 1936 

EDMUND M. TOLAND 

L. 

Attorney for plaintiff 

101 RES STAR TRANSIT COMPANY, INC. 

1737 Howard Street 
Detroit, Michigan 

Officers 

L. M. Nichol, Pres. 

J. P. Cooper, V. P. 

F. L. Fowler, V. Pres. 

A. F. Nichol, Treas. 

J. H. Minnich, Sec’y 


Goodvear Local Union No. 2 
East Market Street 
Akron, Ohio. 

As per conversation with Mr Wilson of March, 10, 1936 
we hereby agree not to deliver any freight, or take out any 
freight from the Goodyear plant’s during the period of the 
strike that is now in progress in return for your courtesy 


Akron, Ohio 
Canton, Ohio 
Cleveland, Ohio 
Detroit, Michigan 
Flint, Michigan 
Massillon, Ohio 
Pontiac, Michigan 
Salem, Ohio 
Warren, Ohio 
Willoughby, Ohio 
Youngstown, Ohio 
Pittsburgh, Pa. 

March, 11, 1936 

Akron, Ohio. 
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of allowing us to remove our two (2) trailers that are now 
at the Goodyear plant No. 1 

Verv truly vours 

RED STAR TRANSIT (T), INC 
Akron, Ohio. 

Bv. C. E. COOPER 

Agent. 

(“EXHIBIT A”) 


102 


A ffi davit 


M. C. Pippin, being first duly sworn, deposes and says 
that he resides at East Akron, Ohio, Route 3, Box 112: 
that he has been employed by The Goodyear Tire & Rubber 
Company in Plant No. 1, Department 156E, and has been in 
the employ of The Goodyear Tire & Rubber Company for 
the past ten years; that during the strike at The Goodyear 
Tire & Rubber Company from February 17 to March 21, 
1936, only empty freight cars were permitted by the strik¬ 
ing employees to enter the plants of The Goodyear Tire & 
Rubber Company, although ordinarily loaded cars of fabric 
and crude rubber are shipped into the plants of The Good¬ 
year Tire & Rubber Company almost every day: that dur¬ 
ing said strike every railroad car was inspected, and that 
during said strike no crude rubber or cotton fabric, or other 
raw materials, were shipped into the plant, excepting one 


carload of fabric. 

Affiant further savs that during said strike counsel 
103 for an association of motor freight operators threat¬ 
ened to file a suit to obtain an injunction against the 
striking employees upon the ground that said striking em¬ 
ployees were restraining interstate trade. 

Further affiant saveth not. 


M. C. PIPPIN 


State of Ohio, 

Countg of Summit , 

Personally appeared before me the undersigned, a No- 
tarv Public in and for Summit Countv, Ohio, the above 
named M. C. Pippin, who being by me first duly sworn ac¬ 
cording to law, signed the foregoing affidavit in my presence 
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after reading tlie same and swearing that the statements 
therein contained are true, except as to such matters al¬ 
leged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 22nd day of July, 1936. 

MARY JOHNSON: 

(Notarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

K. M. TOLAND 
Atty for pi 

104 Affidavit 

C. M. Oharrah, being first duly sworn, deposes and says 
that he lives at 819 Hanimel Street, Akron, Ohio, and has 
been employed by The Goodyear Tire & Rubber Company 
for a period of sixteen years, and is now employed by The 
Goodyear Tire & Rubber Company in Department 241A, 
Plant No. 2; that during the strike at The Goodyear Tire 
& Rubber Company from February 17 to March 21, 1936, 
he was in constant contact with the pickets at the Akron 
plants; that by reason of said strike the movement of rail¬ 
road cars into the plants of The Goodyear Tire & Rubber 
Company and the movement of cars out of the plants; of The 
Goodyear Tire & Rubber Company was obstructed for sev¬ 
eral davs after the commencement of saTd strike. Affiant 
further says that approximately ten days after the com¬ 
mencement of said strike on Februarv 17, he was called to 
the Akron office of the Baltimore & Ohio Railroad Company 
at about 11 o'clock in the morning; that upon his arrival 
at the office of the Baltimore & Ohio Railroad Company 
Mr. Charles A. Stillman, Vice-president of The 

105 Goodyear Tire & Rubber Company, was in an ad¬ 
joining office; that the representative of the Balti¬ 
more & Ohio Railroad Company thereupon advised affiant 
that there were thirty-five loaded cars of freight in the 
plants of The Goodyear Tire & Rubber Company, and ad¬ 
vised this affiant further that unless within fifty-five min¬ 
utes this affiant persuaded the pickets at The Goodyear 
Tire & Rubber Company plants to permit the said Balti¬ 
more & Ohio Railroad Company to move said cars of 
freight, that the said Baltimore & Ohio Railroad Company 
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would immediately file a suit in the United States District 

m/ 

Court for the Northern District of Ohio to obtain an in¬ 
junction upon the ground that said striking employees were 
restraining interstate trade, in violation of the laws of the 
United States; that said representative of the Baltimore & 
Ohio Railroad Company further advised this affiant that 
the necessary papers to obtain said injunction had been 
prepared and were ready for filing; that affiant thereupon 
obtained the consent of said striking employees to permit 
the removal of said cars from the plants of The Goodyear 
Tire & Rubber Company. 

Affiant further says that thereupon said striking em¬ 
ployees permitted the Baltimore & Ohio Railroad Company, 
the Akron, Canton & Youngstown Railroad Company and 
the Barberton Belt Line Railroad to move empty cars only 
into the plants of The Goodyear Tire & Rubber Company, 
and thereafter did not interfere with the removal of loaded 
cars by said railroads out of the plants of The Goodyear 
Tire & Rubber Company; that every railroad car moved 
into the plants of The Goodyear Tire & Rubber Company 
during said strike was inspected by the striking employees, 
and with the exception of one carload of cotton fabric and 
carloads of coal, all of the cars moved into the plants of 
The Goodyear Tire & Rubber Company during said strike 
were empty cars; that all of the cars removed during said 
strike from the plants of The Goodyear Tire & Rubber 
Company were likewise inspected by the striking 
106 employees, and were permitted to be removed under 

the threat that anv interference therewith bv the 

• » 

striking employees would be a restraint upon interstate 
trade, in violation of the laws of the United States, and that 
the railroad cars removed during the strike were loaded 
with the products of The Goodyear Tire & Rubber Com¬ 
pany. 

Affiant further says that the number of railroad cars 
moving into and out of the plants of The Goodyear Tire & 
Rubber Company during the strike was much less than the 
normal movement of freight cars into and out of the plants 
of The Goodyear Tire & Rubber Company. 

Affiant further says that thereafter counsel for an asso¬ 
ciation of motor truck operators called upon him and stated 
that since September, 1935, motor freight operators en- 
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imaged iii the movement of freight in interstate commerce 


were subject to the provisions of the Interstate Commerce 
Act; that said counsel for an association of motor truck 
operators threatened to file an injunction suit in the United 
States District Court for the Northern District of Ohio un¬ 
less five loaded tractors and/or trailers that were in the 
plants at the time the strike began were permitted to leave 
the plants; that said counsel for the association of motor 
truck operators claimed that the obstruction to the move¬ 
ment of said motor trucks and/or trailers was a restraint 
upon interstate commerce in violation of the United States 
laws. Affiant further says that thereafter said five trucks 
and/or trailers were permitted to leave the plants of The 
Goodyear Tire & Rubber Company, but that other than said 
five trucks and/or trailers no shipments were made from 
the plants of The Goodyear Tire & Rubber Company by a 
motor truck during the period of said strike; that 
107 there are ordinarily many more trucks and/or trail¬ 
ers than five in number hauling freight from the 
plants of The Goodyear Tire & Rubber Company daily. 

Further affiant saveth not. 

C. M. OHARRAH 


State of Ohio, 

County of Summit, ss: 

Personally appeared before me the undersigned; a No- 
tarv Public in and for Summit Countv, Ohio, the, above 
named C. M. Oharrah, who being by me first duly sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 22nd day of July, 1936. 

MARY JOHNSON 

(Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLAND, 

Atty for pi 
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108 


Affidavit 


Harry L. Lodish, being first duly sworn, deposes and says 
that he is the duly appointed and acting Regional Attorney 
for the National Labor Relations Board in the Eighth Re¬ 
gion; that he examined the records of The Akron, Canton 
& Youngstown Railroad Company for February and March 
of 1936, with a view to discovering what, if any, effect the 
strike at The Goodyear Tire & Rubber Company plants in 
Akron had upon interstate commerce. 

That his examination of the books and records discloses 
the following; that from February 3, 1936 to March 25, 
1936, inclusive, The Akron, Canton & Youngstown Railroad 
received one hundred sixty-nine (169) carloads of ma¬ 
terials consigned to The Goodvear Tire & Rubber Com- 


pany, originating in a number of states, including Wiscon¬ 
sin, Florida, Massachusetts, New York, Pennsylvania, 
Texas, Louisiana, Michigan, New Jersey, Georgia, South 
Carolina, Virginia, California, Illinois, Maryland, 
109 Alamaba and Ohio; of the one hundred sixty-nine 
(169) carloads, four (4) carloads originated in Ohio, 
all the others having come from the above-mentioned states; 
seventy-one (71) carloads containing crude rubber and 
fabric, came from Goodyear Tire &■ Rubber Company affili¬ 
ates in New York, Pennsylvania, California, Massachusetts 


and Maryland. 

« 

Of the above one hundred sixty-nine (169) carloads, one 
hundred thirty-five (135) arrived between February 3 and 
February 20, inclusive, making an average for those six- 
teen working days almost eight an one-half (8M>) carloads 
per day. Between February 20 and March 25, only thirty- 
four (34) carloads arrived, making an average for those 
twenty-nine working days a fraction more than one (1) 
carload per day; although before February 20 every day 
found some cars arriving for The Goodyear Tire & Rubber 
Company, between February 20 and March 25 there were 
fifteen (15) or sixteen (16) days during which no shipments 
arrived. The week from February 26 to March 3 found no 
shipments coming in. 

The records pertaining to the outgoing shipments show 
that between February 3 and February 20, one hundred 
twentv-two (122) carloads were taken from The Goodvear 
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Tire & Rubber Company in Ohio to be shipped to Wiscon¬ 
sin, Michigan, Massachusetts, California, Pennsylvania, 
Indiana, Missouri, Illinois, Virginia, New York, Canada, 
Texas, Kentucky, New Jersey, Washington, Minnesota, 
Nebraska, Tennessee, Alabama, Iowa and Ohio; that of the 
above one hundred twenty-two (122) carloads, only two 
(2) had Ohio destinations; the rest were pointed outside 
of Ohio. Ten (10) carloads were bound for G-oodyear 
affiliates in Alabama, Illinois, New York and Massachu¬ 
setts. 

No freight was moved between February 19 and 
110 February 29, although on February 10 there were six¬ 
teen (16) carloads bound for Michigan, New York, 
Alabama and Illinois; one (1) was due to go to a Goodyear 
affiliate in New York, one (1) to a Goodyear affiliate in Ala¬ 
bama, and one (1) to a Goodyear affiliate in Michigan. 
Similarly on February 20, five (5) more carloads bound for 
Pennsylvania, Illinois and Michigan, and on February 21 
one (1) carload bound for Illinois, and on February 27 
two (2) carloads bound for Michigan, did not go. Ship¬ 
ments started again Februarv 29, at which time fourteen 
(14) carloads left, bound for Michigan, Wisconsin and New 
Hampshire, five (5) of which went to a Goodyear affiliate 
in Michigan and one (1) to a Goodyear affiliate in Wis¬ 
consin. 

The car demurrage records, which show holdups on both 
incoming and outgoing freight over the time limit allowed 
{‘or unloading cars or for getting them on their way— 
usuallv forty-eight hours—show that ordinarily the charge 
for such service is negligible; that in January, 1936, it was 
about thirty-five dollars ($35.00), that in February of 1936, 
it increased to over four hundred dollars ($400.00), and in 
March, 1936, it was over four thousand dollars ($4000.00). 

HARRY L. LODISH 


State of Ohio, 

Count!/ of Cuyahoga, ss: 

Personally appeared before me the undersigned, a No¬ 
tary Public in and for Cuyahoga County, Ohio, the above 
named Harry L. Lodish, who being by me first duly sworn 
according to law, signed the foregoing affidavit in nlv pres- 
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ence after reading the same and swearing that the state 
ments therein contained are true as he verily believes. 
Dated this 31st dav of Julv 1936. 

» • 7 

ELIZABETH A. WELLS 

(Notarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLA XI), 

Aft * y fo r PI a i u t iff 

111 Affidavit 


Lea G. Hecht, being first duly sworn, deposes and says 
that he resides at 374 Moon Drive, Akron, Ohio, and has 
been employed by The Goodyear Tire & Rubber Company 
at Akron, Ohio, for nine years; that for the greater par! 
of said period of time he has been employed in the packing 
and shipping departments of The Goodyear Tire & Rubber 
Company, and for the last five years he has been employed 
in the Packing and Shipping Department of Plant No. 3 of 
The Goodyear Tire & Rubber Company at Akron, ()hio; that 
the operations of said Plant No. 3 are practically confined 
to packing and shipping. 

Affiant further says that there are approximately two 
hundred and twenty-five employees engaged in the Packing 
and Shipping Department at Plant No. 3 who do not on 
gage in the production or manufacturing of Goodyear prod¬ 
ucts; (hat the duties of the employees in the Packing and 
Shipping Department of Plant No. 3 are packing products. 

affixing tags or other designations to the products 
If*2 showing the consignee and the destination of th<* 
shipment, conveying products to and placing the 
products in railroad cars, and conveying the products to 
the loading platforms for loading on trailers and or trucks: 
that railroad shipments made from Plant No. 3 are handled 
by the Baltimore & Ohio Railroad Company, the Akron. 
Canton & Youngstown Railroad Company and the Barber¬ 
ton Belt Line Railroad Company; that shipments by trucks 
or trailers are made by various motor trucking concerns: 
that parcel post shipments are made by United States Maii 
trucks and less than carload lots or less than truck or trailer 
lots are made by truck and trailers owned and operated by 
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The Goodyear Tire & Rubber Company which deliver the 
products to the above-named railroads and others than 
those hereinbefore mentioned. 

Affiant further savs that the term ‘ 4 block’’ is used to 
designate a quantity of products sufficient to make a rail¬ 
road car load or a truck or trailer load; that approximately 
thirty-five “blocks” are shipped by the Shipping Depart¬ 
ment at Plant Xo. 3 each twenty-four-hour day, twenty of 
said “blocks” being by railroad and fifteen of said 
“blocks” being bv motor truck. 

Affiant further says that he has examined the list of do¬ 
mestic distributing branches in the 1935 Annual Report to 
Stockholders of The Goodyear Tire & Rubber Company, 
on page thirty-one thereof, and that shipments are made to 
each and all of said branches by the employees engaged in 
the Packing and Shipping Department of Plant X"o. 3; that 
practically all shipments made by the Packing and Ship¬ 
ping Department of Plant Xo. 3 are to The Goodyear Tire 
Rubber Company, Inc., rather than to purchasers of the 
products. Affiant further says that from his observation 
he deposes and says that approximate shipments are made 
to the following destinations consigned to The Good- 
113 year Tire & Rubber Company, Inc.,: 

Chicago, Ill., eight blocks per day 
Milwaukee, Wise., one block per day 
Boston, Mass., one block per day 
Xew York, X. V., one block per day 
Detroit, Mich., one block per day 
St. Louis, Mo., one block per day 
Philadelphia, Pa., one block per day 
Des Moines, Iowa, one block per day 
Amarillo, Texas, one block per day 
Xew Orleans, La., one block per week 
Pittsburgh, Pa., two blocks per day 
Baltimore, Md., one block per day 
Buffalo, X. Y., two blocks per week 
Dallas, Texas, two blocks per week 
Hartford, Conn., two blocks per week 
Fargo, X. I)., two blocks per week 
Omaha, Xeb., two blocks per week 
San Antonio, Texas, one block per week 
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Atlanta, Ga., two blocks per week 
Wingfoot, Calif., one block per day 

Gadsden, Ala., two blocks per day (during recent weeks) 
Kansas City, Mo., 

Memphis, Tenn. 

< )klahoma City, Okla. 

Xewark, X. J. 

Minneapolis, Minn. 

Houston, Texas 
Syracuse, X. Y. 

Affiant further says that approximately three cars per 
week are consigned to foreign countries. 

Affiant further savs that in the fall of 1935 the Chicago 


warehouse of The Goodyear Tire & Rubber Company, Inc., 
was closed and that shipments thereto were not made un-.i' 
after the termination of the strike, covering the period 
from February 17 to March 21, 1936, and that since thru 
time the shipments of products to said Chicago warehouse 
have been considerable greater than to anv other single 
point. 

Affiant further savs that during the strike from Febru- 
ary 17 to March 21, 1936, there were not more than twenty- 
five persons working in the Packing and Shipping Depart¬ 
ment in Plant Xo. 3; that upon the resumption of opera¬ 
tions in the Packing and Shipping Department of 
114 said Plant Xo. 3, on or about March 21, 1936, not 
more than two days' supply of products to til 1 nor¬ 
mal shipping requirements was on hand; that at the pres 
cut time not more than a week's supply of the popular¬ 
sized tires is on hand at Plant Xo. 3 to fill normal shipping 


requirements. 

Further affiant sayeth not. 


LEA G. HECHT 


S tate of Ohio, 

Comity of Summit, ss: 

Personally appeared before me the undersigned, a Xo- 
tary Public in and for Summit County, Ohio, the above* 
named Lea G. Hecht, who being by me first duly sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state- 
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ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 22nd dav of July, 1936 

MARY JOHNSON 

(Notarial Seal) Notary Public 

Service admitted this 1st dav of August, 1936 

E. M. TOLAND, 

Aft 'y for Plaintiff 

115 Affidavit 

A. A. Wilson, being first duly sworn, deposes and says 
that he resides at 1240 Herbrich Avenue, Akron, Ohio, and 
has been in the employ of The Goodyear Tire & Rubber 
Comqany for eleven years and is now and lias been for 
about five years employed in Department 290A, Plant 
No. 2, said department being the Packing and Shipping De¬ 
partment ; that there are approximately two hundred em¬ 
ployees in the Packing and Shipping Department of Plant 
No. 2; that during the strike from February 17 to March 21, 
1936, approximately fifteen were employed in the Packing 
and Shipping Department of Plant No. 2. 

Affiant further savs that the term “block” is used to 
designate a quantity of products sufficient to make a rail¬ 
road car load or a truck or trailer load; that at the present 
time there are approximately twenty-five “blocks” of tires 
shipped per day and approximately two or three carload 
lots of miscellaneous moulded goods shipped per day. Said 
shipments are made by rail and by motor truck. 

116 Affiant further says that at the termination of the 
strike hereinbefore mentioned the supply of tires 

and tubes in Plant No. 2 was practically exhaused, and on 
the basis of normal shipments not more than two days' 
supply was on hand; immediately after the strike ship¬ 
ments were made by the Packing and Shipping Department 
at Plant No. 2 directly from production, and as to some 
products shipments are still made from the production line 
rather than from the stock of tires. 

Affiant further says that substantially all of the tires 
shipped from Plant No. 2 are consigned to The Chrysler 
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Motor Company, Hudson Motor Car Company, Ford Motor 
Company, International Harvester Company, Packard Mo¬ 
tor Company, Lincoln Motor Company, all of whom are 
located outside the State of Ohio: that many shipments are 
consigned to The Goodyear Tire & Rubber Company Inc*., 
at Detroit, Michigan. 

Affiant further says that during the aforesaid strike The 
Goodyear Tire & Rubber Company at Akron attempted to 
ship a consignment of air bag connections to its Gadsden 
plant and a shipment of mould inserts to its Canadian 
plants, both of which shipments were stopped as a result 
of the strike. 


Affiant further savs that the dies for the making of mould 
inserts are produced in Akron and shipped to the various 
factories of The Goodyear Tire Rubber Company; that 
on or about the 16th dav of Julv 1936, the head of tlu* En- 
gineering Department of The Goodyear Tire & Rubber 
Company at Akron advised this affiant that during recent 
sitdown strikes in the Akron plants said dies for inserts 
were taken out of the Akron plants; that said representa¬ 
tive of The Goodyear Tire & Rubber Company in the En¬ 
gineering Department stated that the reason for the re¬ 
moval of said dies for mould inserts was that in case of a 
strike, every Goodyear plant in the world would Ik* 
117 tied up if they did not have the dies for mould in¬ 
serts. 

Affiant further says that recently, and within the last 
fortv-five davs, Mr. Clifton Slusser, Vice-president in 
charge of production of The Goodyear Tire & Rubber Com¬ 
pany, stated than on account of the strike above mentioned 
The Goodyear Tire & Rubber Company was so far behind 
in its orders that some of the orders would not get into 
production this year. 

Affiant further says that within the last sixty days, he 
heard the General Superintendent, Mr. Flannery, state* that 
The Goodyear Tire & Rubber Company would lose the auto¬ 
mobile manufacturing business by reason of labor troubles. 
Affiant further says that on or about June 2-, 1936, he 
heard Clifton Slusser, Vice-president, The Goodyear Tire* 
& Rubber Company, state that by reason of labor difficul¬ 
ties in the Akron plants The Goodyear Tire & Rubber Com¬ 
pany intended to move to London, England. 
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Affiant further says that the employees in the Packing 
and Shipping department of Plant No. 2 are eligible for 
membership in the United Rubber Workers of America, 
and said Packing and Shipping Department is also covered 
by the Goodyear Employee Representation Plan and the 
Goodvear Industrial Assemblv. 

Further affiant saveth not. 

A. A. WILSON 

State of Ohio, 

County of Summit, ss: 

Personally appeared before me the undersigned, a No- 
tarv Public in and for Summit Countv, Ohio, the above 
named A. A. Wilson, who being bv me first dulv sworn ac- 
cording to law, signed the foregoing affidavit in my presence 
after reading the same and swearing that the statements 
therein contained are true, except as to such matters al¬ 
leged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 22nd dav of July, 1936. 

MARY JOHNSON 

(Notarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLAND, 

AtVy for Plaintiff 

118 Affidavit 

John Wilson, being first duly sworn, deposes and says 
that lie resides at R. F. D. #2, Uniontown, Ohio, and for 
twelve and one-half years last past has been employed by 
The Goodyear Tire & Rubber Company; that for the past 
year he has been employed in the Packing and Shipping 
Department of Plant No. 3, The Goodyear Tire & Rubber 
Company at Akron, Ohio; that there are approximately two 
hundred twenty-five employees in the Packing and Ship¬ 
ping Department of Plant No. 3. 

Affiant further says that said two hundred twenty-five 
employees are not connected with production or manufac¬ 
turing and their work of packing products and shipping 
them does not commence until after the manufacturing of 
the products is completed. 
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Affiant further savs that within the last vear when the 

* * 

question of whether the six-hour day or the eight-hour day 
should be applied to all employees in the Packing and Ship¬ 
ping Department of Plant No. 3 arose, Mr. Fred Climer, 
representative of the Personnel Department of The 
119 Goodyear Tire & Rubber Company, maintained that 
all employees in the Packing and Shipping Depart¬ 
ment of Plant Xo. 3 were in the classification of shipping. 

Affiant further says that during the strike approximately 
twenty employees were engaged in the Packing and Ship¬ 
ping Department of Plant Xo. 3; that during said strike 
from February 17 to March 21, 1936, this affiant was in a 
position to observe the movement of shipments by truck 
from Plant Xo. 1 and that during said strikes there were 
only five trucks and/or trailers made shipments from Plant 
Xo. 1. 


Affiant further says that up until one year ago he was 
employed in the Shipping Department of Plant Xo. 1 and 
that most of the shipments from said Plant Xo. 1 are con¬ 
signed to automobile manufacturers in Detroit, Michigan, 
or the Goodyear warehouse in Detroit, Michigan. Affiant 
further says that shipments are made from the shipping 
departments of Plants Xos. 1 and 3 to every state in the 
United States and to various foreign countries. 

Affiant further says that the employees in the Packing 

and Shipping Department of Plant Xo. 3 are eligible for 

membership in the United Rubber Workers of America. 

and said Packing and Shipping Department is also covered 

by the Goodyear Employee Representation Plan and th<‘ 

Goodvear Industrial Assembly. 

» * 

Further affiant sayeth not. 


JOHX WILSOX 


State of Ohio, 

County of Summit, ss: 

Personally appeared before me the undersigned, a Xo- 
tary Public in and for Summit County, Ohio, the above 
named John Wilson, who being by me first duly sworn ac¬ 
cording to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
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alleged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 22nd dav of July, 1936. 

MARY JOHNSON 

(Notarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLAND, 

A tty for pi. 

1-0 Affidavit 

John D. House, being first duly sworn, deposes and says 
that lie is a resident of Akron, Ohio, and was employed by 
The Goodyear Tire & Rubber Company from August 2b. 
1925 until January 15, 1934; that he is President of Local 
No. 2, United Rubber Workers of America, and was Presi¬ 
dent of Local No. 2, United Rubber Workers of America at 
all times herein mentioned. 

Affiant further says that during the period from Febru 
ary 17 until March 21, 1936, the employees of The Good¬ 
year Tire & Rubber Company were on strike; that during 
the negotiations during said strike a demand was made be 
the striking employees that The Goodyear Tire & Rubber 
Company abandon the Goodyear Industrial Assembly, 
cease its domination thereof, and withdraw its financial 
support thereto; that during said negotiations the striking 
employees proposed for alternative propositions respecting 
the Goodyear Industrial Assembly, to-wit: (a) that The 
Goodyear Tire & Rubber Company withdraw its support 
financial and otherwise from the Goodyear Indus- 
121 trial Assembly, (b) that tKe question of whether the 
Goodvear Industrial Assemblv violated the National 

« » i 

Labor Relations Act be voluntarily submitted to the Na¬ 
tional Labor Relations Board, (c) that the question of 
whether the Goodyear Industrial Assembly should be con¬ 
tinued and supported by the company be submitted to five 
arbitrators, two to be appointed by the company, two to lx* 
appointed by Local No. 2, United Rubber Workers of Amer¬ 
ica, and the fifth to be selected by the four arbitrators 
designated, and in the event of the failure of the four arbi¬ 
trators to agree on a fifth member of the arbitration board, 
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the fifth to be appointed by the President of the United 
States, (d) that The Goodvear Tire & Rubber Company 
withdraw all support from the Goodyear Industrial Assem¬ 
bly pending determination by the United States Supreme 

Court of the constitutionality of the National Labor Rela- 

• 

tions Act: that upon the submission of the four alternative 
proposals to The Goodyear Tire & Rubber Company as a 
means of settling the strike, each of the four alternative 
proposals was declined by The Goodyear Tiro & Rubber 
("ompany. 

Affiant further says that the striking employees were in¬ 
sistent in their demand that the Goodvear Industrial As- 
sembly bo abolished and any company support thereof be 
removed, and that in order to dispose of said demand this 
affiant, as well as other officers of the Local and officers of 
the United Rubber Workers of America, recommended that 
the strike be settled and that thev would undertake to nego- 
tiate with The Goodyear Tire & Rubber Company regard¬ 
ing tin* abolition of the Goodvear Industrial Assembly and 

•• 4 • 

the withdrawal of any company support thereof, and in the 
event such negotiations should fail that a charge would be 
filed with the National Labor Relations Board to obtain a 
cease and desist order against The Goodyear Tire 
122 & Rubber Company relative to any support of, or 

interference with, or domination of the Goodvear 
Industrial Assembly; that thereupon the representations 
and recommendations of this affiant and other officers of 
the Local and Officers of the United Rubber Workers of 
America were accepted by the striking employees, and it 
was decided by the striking employees to withdraw their 
demands regarding the Goodvear Industrial Assembly as 
a condition of settling the strike. 

Affiant further says that attempts were made to negotiate 
with the Goodyear Tire & Rubber Company as to the dis¬ 
continuance of the Goodvear Industrial Assembly and the 


contribution of financial and other support thereto, and 
upon the refusal of The Goodyear Tire & Rubber Company 
to enter into such negotiations a charge was filed with the 
National Labor Relations Board regarding the interference 
with and domination of the Goodyear Industrial Assembly, 
and the contribution of financial and other support to the 
Goodyear Industrial Assembly, by The Goodyear Tire & 
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Rubber Company. Affiant further says that in his opinion 
the demands of the striking employees concerning the 
Goodyear Industrial Assembly would not have been with¬ 
drawn as one of the conditions for settling the strike if 
there had been no provision for the filing of a charge with 
the Xational Labor Relations Board claiming a violation 
of the Xational Labor Relations Act; that as President of 
Local Xo. 2, United Rubber Workers of America, he lias 
been in a position to learn the sentiment of the employees 
of The Goodyear Tire & Rubber Company regarding the 
Goodyear Industrial Assembly, and that by reason of the 
representations made to the striking employees as to the 
steps that would be taken regarding the Goodyear Indus¬ 
trial Assembly one of the conditions of peaceful industrial 
relations has not been fulfilled and will not be fulfilled un¬ 
til after a hearing by the Xational Labor Relations Board. 

Affiant further says that since the strike of 1936, 
123 he heard Clifton H. Slusser, Vice-president in charge 
of production of The Goodyear Tire & Rubber Com¬ 
pany, state that on account of the strike The Goodyear Tire 
<5c Rubber Company was so far behind in their operations 
that certain orders now on hand could not be filled thi^ 
year. 

Further affiant saveth not. 

JOHX D. HOUSE 

State of Ohio, 

County of Summit, ss: 

Personally appeared before me the undersigned, a Xo- 
tarv Public in and for Summit County, Ohio, the above 
named John D. House, who being by me first duly sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat- 
ters he believes the foregoing affidavit to be true. 

Dated this 23rd day of July, 1936. 

MARY JOHXSOX 

(Xotarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLAXD, 

A tty for pi. 
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124 Affidavit 

W. I. Vaught, being first duly sworn, deposes and says 
that he lives at 352 Ripley Avenue, Ellet, Ohio: that he is 
employed by The Goodyear Tire & Rubber Company and 
has been employed by The Goodyear Tire ec Rubber Com¬ 
pany for a period of thirteen years; that he is engaged in 
the operation of transporting manufactured rubber hose 
from the point where it is manufactured to the stockroom 
or to the Shipping Department; that during his employ¬ 
ment with The Goodyear Tire & Rubber Company he has 
been able to observe the receipt of raw materials and the 
shipment of finished products, and that cotton fabric is con¬ 
stantly flowing into the plants of The Goodyear Tire & Rub¬ 
ber Company from ifs textile mills in the State of Georgia, 
and the State of Alabama. 

Affiant further says that during the strike at the plants 
of The Goodyear Tire & Rubber Company from February 
17 to March 21, 1936, no cotton fabric or crude rubber was 
shipped into the plants of The Goodyear Tire & Rubber 
Company, with the exception of one car. 

125 Affiant further says that during normal operations 
of the plants of The Goodyear Tire <£ Rubber Com¬ 
pany that approximately five cars of cotton fabric are used 
per day. Affiant further says that The Goodyear Tire & 
Rubber Company ships reclaimed rubber made in its Akron 
plants to its other plants in the States of California and 
Alabama, and to Canada. 

Affiant further says that during the Month of July, 1936, 
he heard Clifton C. Slusser, Vice-president in charge of 
production of The Goodyear Tire & Rubber Company state 
that on account of the strike The Goodyear Tire & Rubber 
Company was so far behind in their operations that certain 
orders now on hand could not be filled this year. 

Further affiant saveth not. 

W. 1. VAUGHT 

State of Ohio, 

Comity of Summit , 

Personally appeared before me the undersigned, a No- 
tarv Public in and for Summit Countv, Ohio, the above 
named W. I. Vaught, who being by me first duly sworn 
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according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat¬ 
ters lie believes the foregoing affidavit to be true. 

Dated this 22nd dav of Julv, 1936. 

MARY JOHNSON 

(Notarial Seal) Notary Public 

Service admitted this 1st day of August, 1936 

E. M. TOLAND, 

Atty for pi. 

126 Affidavit 

Harry L. Lcdish, being first duly sworn, deposes and 
says that he is the duly appointed and acting Regional 
Attorney for the National Labor Relations Board, Eighth 
Region; that he attempted to study the records of the Bal¬ 
timore & Ohio Railroad to determine what, if any, effect 
The Goodyear Tire & Rubber Company strike of February 
17 to March 21, 1936, had upon interstate commerce; that 
lie advised the persons in attendance of his purpose; that 
he told them that there was no desire to get into confiden¬ 
tial information, that names, addresses of consignors or 
consignees, prices, etc., were immaterial and unnecessary; 
that the sole purpose of the examination, and the sole facts 
desired, was to determine in a general way where ship¬ 
ments came from and go to so as to establish, first, the ex¬ 
istence of interstate commerce, and second, whether the 
strike showed a direct interference with such interstate 
commerce; that the company refused disclosure of 

127 such facts upon advice of counsel; that the same firm 
of attornevs are counsel for The Goodvear Tire & 

Rubber Company in the above entitled matter as are local 
counsel for the Baltimore & Ohio Railroad Company; that 
he believes the records will show that The Goodyear Tire 
& Rubber Company is engaged in interstate commerce and 
that the strike did substantially affect such interstate com¬ 
merce and that there was a direct obstruction and burden 
upon such interstate commerce; that incoming shipments 
of raw materials, almost all of which came from without 
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Ohio, and a large percentage of which came from Goodyear 
affiliates in the various states of the Union, which before 
the strike amounted to hundreds of carloads per month, 
dropped during the strike to a mere handful; that there 
were a number of days when no traffic moved in or out of 
the plant; that car demurrage charges increased very sub¬ 
stantially, showing a great deal of delay and confusion and 
stoppages of interstate commerce as well as changes of 
routes. 

Affiant further says that the above information regarding 
the interstate commerce of The Goodyear Tire & Rubber 
Company is not and could not be confidential, inasmuch as 
the company has repeatedly advertised the widespread na¬ 
ture of its purchases and sales and the widespread nature 
of its plantations, mills and plants; that the company has 
made public the fact that the strike has interfered with its 
normal operations; that inasmuch as the facts attempted 
to be elicited were more or less common knowledge, that it 
is highly improbable that the refusal to allow such facts 
to become a matter of court record was due to the desire to 
preserve confidential information, or out of any other rea¬ 
sonable or legitimate motive. 

HARRY L. LODISH 

State of Ohio, 

County of Cuyahoga , $s: 

Personally appeared before me the undersigned, a No¬ 
tary Public in and for Cuyahoga County, Ohio, the above 
named Harrv L. Lodish, who being bv me first dulv sworn 
according to law, signed the foregoing affidavit in my pres¬ 
ence after reading the same and swearing that the state¬ 
ments therein contained are true, except as to such matters 
alleged to be on information and belief, and as to such mat¬ 
ters he believes the foregoing affidavit to be true. 

Dated this 31st day of July, 1936. 

ELIZABETH A. WELLS, 

(Seal) Notary Public 

Service admitted this 1st dav of August, 1936 

E. M. TOLAND, 

Altfor Plaintiff 
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128 Affidavit of William D Shilts, Secretary of the Good¬ 
year Tire & Rubber Company, in Support of 
Motion for a Preliminary Injunction 

Filed August 4, 1936 


United States of America 

State of Ohio . Summit County, ss: 

William D. Shilts, being first duly sworn deposes and 

savs: 

* 

First; That lie came into the employ of The Goodyear 
Tire & Rubber Company in the year 1905 and has variously 
held the positions of Stenographer, Manager of the Auto¬ 
mobile Tire Department, Manager of the Salesmen’s De¬ 
partment, member of tIso Board of Control; that in Decem¬ 
ber 1919 he was elected Assistant Secretary of the Com- 
panv, which position he held continuously until March 1926, 
at which time he was elected Secretary of the Company; 
that since the last mentioned date he has been continuously 
Secretary of the Company and as such Secretary has access 
to and the custody and control of the corporate books and 
records of the Company and is custodian of reports of 
officers, committees and departments and generally has 
access to and has gained information respecting the general 
affairs of said Company, which information he from time 
to time has supplemented and augmented through com¬ 
munications from and conferences with divers personnel 
employed by the Company; that for the last few years he 
has had supervision of the Merchandise Distribution De¬ 
partment, being a Department which collaborates with 
others in the employ of said Company in determining pro¬ 
duction schedules and which Department is generally en¬ 
gaged in the task of making available product from 
129 the Company's stores of finished product to the ful¬ 
fillment of orders therefor: that by reason of his long 
connection with the Company and his various positions he 
has been able to observe the Company’s relations with its 
employees in the Company’s factory and other labor, the 
efforts made by the Company and its employees to promote 
their mutual welfare, and in more recent years the effect 
of outside influences upon the hitherto peaceful relationship 
existing in these factories of the Company between em¬ 
ployer and employees. 
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Second: In 1919, when there was no popular demand for 
so-called “collective bargaining’’, and prior to any legis¬ 
lation encouraging it, and at the suggestion of Mr P \V 
Litchfield, President of the Company, a Plan was adopted 
by the Maintenance and Production employees of Good¬ 
year, through the operation of which these employees 
selected, from among their own numbers, representatives. 
These representatives constitute an “Industrial Assembly’’, 
and have been dealing for said employees with manage¬ 
ment on questions of wages, rates of pay, conditions of 
employment, and other matters of mutual interest, from 
1919 to the present time. As a result of the friendly rela¬ 
tionship created between the management and employees' 
representatives, over said period of time, a feeling of mutual 
respect and a sense of mutual responsibility for the welfare 
of The Goodyear Tire <5c Kubber Company was developed 
among all of the people identified with Goodyear. This 
sense of responsibility and this mutual interest in the wel¬ 
fare of each other and in the welfare of the Company has 
resulted in peace and harmony from 1913 to the first part 
of the year 193b—a period of twenty-three (23) years. Dur¬ 
ing and throughout that period of time The Goodyear Tire 
& Rubber Company has paid to its Maintenance and Pro¬ 
duction employees the highest wages paid by any unit or 
company in the rubber manufacturing industry, which in¬ 
dustry, this affiant is informed and verily believes, as rep¬ 
resented by the factories in Akron, Ohio, conspicuously 
pays the highest wages of any industry in the United States 
or the world. Coincidentally, The Goodyear Tire & Rubber 
Company has in other respects fostered and maintained 
working conditions for its employees more favorable than 
those in anv other such factorv. From 1919 to 1936 
130 and because of the relationship aforesaid, Goodyear 
established “permanent shifts’’, based on seniority, 
so that men of long service have preference as to the hours 
when they work and have a permanent period of time out 
of each twenty-four (24) hours within which to work. 

From the time of organization of the Industrial Assembly 
and up to comparatively recently the functioning of the As¬ 
sembly and the industrial relations of the Company have 
been characterized by calm and considered deliberations 
rather than bv anv dramatic or radical actions. While the 
Company had voluntarily arranged and paid for group 
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insurance for its employees, supplied a club house for the 
recreational activities of its employees and furnished an 
athletic field and other facilities for the outdoor activities 
of its employees, the Industrial Assembly and its commit¬ 
tees have, through a continuous and harmonious course of 
negotiations with the Company, accomplished such further 
advantages for the Company’s employees as the formation 
of the Hospital Association, the establishment of a mini¬ 
mum wage in 1920, a seven and one-half per cent (7*4%) 
increase in factorv wage rates in 1922, a twelve and one 
quarter (12 1 / 4%) percent bonus on weekly earnings and an 
increase in minimum wage rates in 1924 and 1925, wage in¬ 
creases in more recent years, the adoption of a vacation 
plan under which men of five years service receive one 
week’s vacation with pay and men of ten years service re¬ 
ceive two weeks vacation with pay (in connection with the 
vacation plan the Company has spent in excess of $4,267,- 
000). Through cooperation with the Company as well as 
by independent action of the Assembly itself and its com¬ 
mittees, a branch post office conveniently located in a Com¬ 
pany building and a branch public library similarly located 
were established in East Akron, a thrift saving plan de¬ 
vised and put into operation and a factory rule for calcula¬ 
tion of over-time upon a daily rather than a weekly basis 
promoted and promulgated. 

Convenient discussions between management and em¬ 
ployee representatives were further enhanced by the crea¬ 
tion of district committees (whereby the factory was divided 
into ten (10) districts and committeemen chosen from each 
district, who discussed the problems arising in said district, 
and with which the men were more familiar than they 
121 would be concerning problems in other parts of the 
factory.) 

In the period of declining business, that is to say in 1929 
and 1930, and, therefore, before the enactment of the Na¬ 
tional Industrial Recovery Act, by negotiation and mutual 
agreement and understanding and in development of the 
suggestion to that end by Mr Litchfield, The Goodyear Tire 
& Rubber Company and its employees started a 4 ‘share the 
work" movement by which the factory was placed upon a 
six hour shift basis instead of continuing on an eight hour 
shift basis. This change prevented the otherwise necessary 
lavoff of approximately three thousand five hundred (3,500) 
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men. Those and other negotiations also resulted in the 
adoption of a modification of the continuous service rule 
so that at the present time a Goodyear employee who is 
laid off and subsequently rehired, is given credit upon re¬ 
hiring for all of his previous service with the Company in 
determining his rights to vacation and other privileges 
accorded to him because* of senioritv. 

The Goodyear Industrial Assembly performed many 
functions of direct financial value to the Company, for in¬ 
stance. they consistently held committee meetings and group 
conferences on various safety practices, measures and de¬ 
vices and on the rearrangement of manufacturing opera¬ 
tions in the factories of The Goodvear Tire & Rubber Com- 
pany. to the end that tin* dangers incident to the operation 
of machinery and especially incident to the operation in 
which intense heat is used for the curing 1 of rubber, were 
substantially minimized and in many operations entirely 
eliminated. In manv instances such rearrangements were 
also conducive to manufacturing economies. 

Third: Since the enactment of the National Industrial Re¬ 
covery Act some of the maintenance and production em¬ 
ployees of Goodyear became members of Goodyear Local 
No. 2, United Rubber Workers of America, that being a 
Union Affiliate with the American Federation of Labor, 
which the affiant understands has subsequently transferred 
its allegiance to the movement for Industrial Organization, 
sponsored by John Lewis. In 1935 The Goodyear Tire & 
Rubber Company was wrongfully accused by some members 
of said Union, before the Labor Department of the United 
States Government, with attempting to institute an eight- 
hour day in its Akron factories, although the Company at 
that time had specifically stated that it was its inten- 
132 tion to continue with the policy of a thirty-six hour 
week, but in some Departments of the factory, to 
work such a week in eight-hour shifts. 

In early 193b with reduced production requirements, the 
Company was obliged to curtail its working forces, certain 
tire builders from the short service men on the fourth shift, 
than or thereafter affiliated with said Union, demanded of 
the Company that a written agreement be entered into 
respecting the Company's standard policy of ample notice 
of layoffs. The Company asserted such written agreement 
to b<* unnecessarv, tin* substance thereof alreadv was the 
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Company’s standard policy and lias been observed for many 
years. Thereupon approximately three Hundred ( 300 ) 
members of said Union voted to strike, picketed the plants 
of the Company, augmented their force with others who 
were out of employment and with others who were sym¬ 
pathetic to the cause, and thereby succeeded in forcibly 
shutting down the Goodyear factories at Akron and placing 
over thirteen thousand (13000) of Goodyear employees, who 
desired to work, out of employment and kept them out of 
employment for a period of five weeks. 

Fourth: Since the ostensible settlement of this strike cer¬ 
tain of said Union members, who were continued in the em¬ 
ploy of the Company, working in the tire building depart¬ 
ment which must be kept in operation in order to enable the 
other departments of the factory to operate, have engaged 
in thirty-two sit-down strikes, lasting from one hour to one 
day. By this method of strike the employee engaged in it 
enters the factory ostensibly to work, but instead of so doing 
sits down at his machine, and in that manner ties up the 
operation of the whole factory, and places all workmen 
therein out of employment. Many reasons have been ad¬ 
vanced by these Union members for engaging in such 
strikes; a few of which will suffice to show that there was 
no justification for such conduct, and that it is largely due 
to a desire upon the part of those so engaged to 
133 demonstrate to the Company and its other employees, 
the power of Unionism. For example there have 
been sit-down strikes because the strikers did not desire to 
work with some one individual in a department; because, in 
another instance, a Union committeeman made threats 
against a non-unionist and a foreman prevented a fight. The 
Union members then sat down until the non-union man w T as 
removed from the department; in another instance a non¬ 
union man was put upon a labor training job, and a sit- 
down followed; in another instance, a workman built more 
tires Ilian the union man desired him to build in a given 
length of time and consequently the union tire builders sat 
down until the management agreed that it would place a 
limit upon the number of tires that any of its employees 
could build. 

Fifth: The strike which has heretofore been described, 
and the subsequent sit-down strikes, have been given great 
publicity in the newspapers and by union organizers who 
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have desired to convince the public of the righteousness of 
their cause and that the Goodyear Company was unfair to 
its employees. The present complaint issued against the 
Goodyear Company by the National Labor Relations Board 
and upon which said Board seeks to have a hearing, and 
which proceeding the Company seeks to enjoin, results from 
charges tiled by Dalrymple, the President of United Rubber 
Workers of America, but not an employee of the Goodyear 
Company. Except as to certain statements in the com¬ 
plaint so filed with respect to the relationship between the 
Company and the Industrial Assembly, the Company has 
alleged and does allege that the complaint made against it 
l)v the National Labor Relations Board, and tin* charges 
filed with llu* Board by Dalrymple, are false and untrue. 
These charges, however, have been given wide publicity by 
newspapers and through radio speeches made by Union 
officials, and any proceedings or hearing held by the Na¬ 
tional Labor Relations Board will be given further and in¬ 


creasing and wider publicity, and if said hearing is per¬ 


mitted and held, the rules of evidence observed bv Courts 


of Law and Equity will not control, and witnesses will be 
permitted to give their opinions and to testify on heresay, 
and tlu* Company will be maligned through testimony of 
this character by disgruntled employees or Union 
U)4 organizers, who approach said hearing with an 
ulterior motive and with a desire solelv to obtain an 


order from said Board which will convince the public that 
the Goodyear Company is indulging and has indulged in 
unfair labor practices, and enable said organizers to use 
this type of propaganda in convincing Goodyear employee^ 
that they are being wronged and abused, and that they 
should protect their interests by becoming members of said 
Union. All of this lends itself to a continual state of unrest 
and suspicion within the Company’s factory and disrupts 
and is disrupting a relationship of mutual confidence be¬ 
tween the Company and said employees that has existed for 
manv years as heretofore described. The activities of said 
Union organizers and the representatives of the National 
Labor Relations Board, and the charges made by said Dal- 
vymple and the complaint issued by the National Labor 
Relations Board, and the proposed hearing thereof, if held, 
and the testimony that said Board will receive and permit 
to be used bv it in its efforts to establish the allegations in 
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said complaint (although as heretofore stated, said testi¬ 
mony may be based on heresay, opinion, and maybe that of 
some disgruntled employee), and the publicity that is being 
given to the action of said Board, and will be given to the 
hearing, if held, is irreparably damaging the Goodyear 
Company, not only in the manner hereinbefore indicated 
with respect to its relationship with its employees, but also 
in that the Company is being held up to public scorn as a 
violator of the Law of the United States, and is being caused 
to incur the odium and ill-will of the public, and is being 
caused to be held in disrepute and is being thought of as 
an employer engaged in unfair labor practices to the detri¬ 
ment and injury of itself and the persons employed by it, 
and so long as the aforesaid hearings are continued or shall 
be continued, or scheduled or shall be scheduled, the Com¬ 
pany will be caused to suffer as aforesaid and as a proxi¬ 
mate result thereof, its sales of merchandise and manu¬ 
factured products will suffer, its contracts with dealers will 
be cancelled, its relationship with jobbers will be disrupted, 
and the public reception of its product will be detrimentally 
effected. All of this damage is irreparable and it is also 
large and substantial. 

Sixth: That said National Labor Relations Board 


135 has singled out The Goodyear Tire & Rubber Com¬ 
pany for proposed prosecution, is causing and will 
continue to cause said Company irreparable damage in that 
the public generally, who constitute the customers for this 
Company’s products and services, unthinkingly, but never¬ 
theless to a substantial extent, consider the complaint or 
accusation of a branch or instruinentallv of government, 
whether it be Federal State or local, as tantamount to a 
determination of wrong doing and such a growing convic¬ 
tion upon the part of a substantial portion of the buying 
public and the odium cast upon the Company by reason of 
such conviction, which impression and belief the Union 
aforesaid is at pains to enhance, can only serve to diminish 
the good-will which The Goodyear Tire & Rubber Company 
has built at great expense and effort over a long period of 
vears and to diminish the business of The Goodyear Tire 
& Rubber Company. The manifest inequity of this situa¬ 
tion becomes even more apparent in the light of the superior 
wage and working conditions and industrial harmony which 
have existed in the factories of The Goodyear Tire & Rub¬ 
ber Company over a long period of time. 
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Further the affiant saith not. 

Signed at Akron, Ohio, this 31st day of July, 1936. 

WILLIAM D SHILTS 

SWORN to before me and subscribed in my presence by 
William D Shilts on this the 31st dav of Julv, 1936. 

HAROLD Of 0APRON 

(Notarial Seal) Xotary Public 

My Commission expires: 2/19 38 
Copy received Aug 3, 1936 

MALCOLM F HALLIDAY 
Atty for defs. 

136 Affidavit 

of Burgess Borrow in Support of Application 
for Preliminary hi junction 

State of Ohio. 

County of Summit, ss: 

Burgess Darrow, being first duly sworn, states on his 
oath as follows: 

I am the Development Manager of The Goodyear Tire & 
Rubber Company. In such capacity I am fully acquainted 
with the entire process of the making of a modern pneu¬ 
matic tire. 

The modern pneumatic tire casing is fabricated from 
specially prepared raw materials, the chief ones being cot¬ 
ton cord fabric and rubber. In addition to these, large num¬ 
bers of pigments or chemicals are employed, of which a 
few are carbon black, zinc oxide, sulphur, and the like. 

The rubber may be either new rubber alone, or new rubber 
in combination with varying quantities of reclaimed rubber, 
but always the rubber must have various chemicals and 
pigments that I have described mixed with it, in varying 
proportions. 

The cord fabric is made from cotton, and is specially 
woven to the specifications of the tire manufacturer. 

The various unprepared raw materials are collected in 
convenient warehouses or storage rooms about the manu¬ 
facturing plant. From time to time, as the factory demands 
dictate, quantities of the unprepared raw materials are 
withdrawn from these warehouses and storage rooms. 
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Thus, various quantities of rubber, in batches varying 
from 200 to 800 pounds a batch, are mxed into different mix¬ 
tures of rubber and varying quantities of the chemicals 
and pigments above mentioned. This mixing operation is 
done on what is commonlv known as a “milling”; machine, 
which serves to unite the ingredients in the desired fashion 
and render them capable of use in the building of a tire. 
Some of the mixed or milled rubber, together with the de¬ 
sired quantity of cotton cord fabric which is withdrawn 
from fabric stores, are subjected to an operation known as 
“calendering”, in which a coat of the unvulcanized rubber 
mixture is applied to the fabric. Another quantity of the 
milled rubber is used in making the tread for the tire— 
this quantity of milled rubber is subjected to an operation 
known as “tubing”, and the machine employed is a tubing 
or extruding machine. Likewise, another quantity of milled 
rubber, together with an appropriate quantity of wire with¬ 
drawn from wire storage is subjected to a different 
137 type of “tubing” operation, upon another type of 
tubing machine, to make what is commonly known as 
the “bead” of a tire casing. Also, other quantities of milled 
rubber are used for miscellaneous parts of the casing. 

After each of the above described preliminary and pre¬ 
paratory operations are performed upon the various raw 
materials, producing the resultant ingredients for a tire 
casing, the prepared materials come to rest for varying 
intervals in the preparation rooms. 

Next, the major operation of tire building begins, and 
desired quantities of prepared raw materials are withdrawn 
from the preparation rooms, and collected together in the 
tire building rooms. The operation of “tire building” 
consists, in substance, of assembling the prepared material 
—the calendered fabric, the tubed tread rubber, the tubed 
bead wire, and the other miscellaneous parts—upon a drum 
or pulley-shaped wheel, in proper layers and order, and 
turning the edges of the material up around the beads, after 
which the tread rubber is applied. This operation is done by 
means of a machine commonly known as a “tire building” 
machine. 

Next, the materials so assembled on the tire building ma¬ 
chine are removed from the drum or pullv-shaped wheel, 
and are blown up into the shape of a tire casing. Through¬ 
out this process of “tire building” the various rubber com- 
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pounds have not been vulcanized—they are sticky, or 
“tacky’’ as we call it in the rubber business, and bv reason 
of this condition all of the various parts of the casing adhere 
or stick together. 

Then, the casing is placed into an engraved mold, is in¬ 
flated out against the mold, and the mold with the casing en¬ 
closed is placed in a heater or steam pot, where the action 
of the heat upon the tire “vulcanizes” it. This operation of 
“vulcanizing” is done in a Department which is commonly 
known as the “pit”. 

After the vulcanizing operation has been completed, the 
casing is removed from the mold, inspected, any desired 
painted decorations added, and then it is wrapped in paper. 
The wrapped product is placed in a finished product ware¬ 
house, or is delivered into the hands of a common carrier. 

Generally speaking, the process of making inner tubes, 
belts, hose, heels, and various mechanical rubber goods 
follows a similar procedure, in which the chemicals 

138 and raw rubber are collected, in proper quantities, 
from storerooms, mixed and prepared, and then sub¬ 
jected to the manufacturing process, which again consists 
of assembling the parts in their proper order and form, and 
similarly subjecting them to a “vulcanizing” operation. 

Further, affiant says nothing. 

BURGESS HARROW 

Sworn to before me and subscribed in my presence at 
Akron, Ohio, this 31st day of July, 1936. 

HAROLD G. 0APRON 

(Seal) Xatari/ Publiv. 

My Commission Expires: 2/19'38 

Copy received Aug 3, 1936 

MALCOLM F HALLIDAY 
Atty for dcfs—Madden et al 

139 Affidavit 

of H. J. Carroll in Support of Application for 
Preliminary In junction 

S*ate of Ohio, 

County of Summit , ss; 

H J Carroll, being first duly sworn, states on his oath as 
follows: 
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I am the Manager of the Traffic Department of The Good¬ 
year Tire & Rubber Company, and in such capacity I am 
familiar with the books, records, and papers of the Com¬ 
pany relating to shipments of finished products manufac¬ 
tured in its Plants located at Akron, Ohio. 

Exhibit A attached hereto is an accurate record of car¬ 
loads of Goodyear merchandise, tires, tubes, and other 
articles shipped from the Company’s Plants at Akron, Ohio, 
for and during the period commencing February 18, 1936 
to and including March 21, 1936. 

Exhibit B, attached hereto and made a part hereof, is a 
correct statement of the number of casings and of inner 
tubes shipped from the Company’s Plants at Akron, Ohio, 
for and during the same period (February 18, 1936 to and 
including March 21, 1936). 

Further, affiant says nothing. 

H. J. CARROLL 

Sworn to before me and subscribed in my presence at 
Akron, Ohio, this 31st day of July, 1936. 

HAROLD G. CAPRON 
(Seal) Notary Public , 

My Commission Expires: 2/19/38 
140 Exhibit A 

Outbound Carloads 

Cumulative 


Date 

Plant 1. 

Plant 2. 

Plant 3. 

Air Dock 

Total 

Grand Total 

1936 







Feb 18 




16 

16 

16 

19 




17 

17 

33 

20 




16 

16 

49 

28 


24 

18 


42 

91 

29 

21 

5 



26 

117 

Mar 1 


31 

12 


43 

160 

2 

21 

11 

17 


49 

209 

3 

20 

15 

20 


55 

: 264 

4 

21 

7 

19 


47 

311 

D 

21 

8 

20 


49 

360 

6 

21 

13 

20 

6 

60 

420 

l 

0 

12 

20 

4 

36 

456 

8 

21 

11 

20 

4 

56 

512 
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Date 

Plant 1. 

Plant 2. 

Plant 3. 

Air Dock 

Total 

Cumulative 
Grand Total 

1936 

Mar. 9 

19 

8 

40 

5 

72 

584 

10 

20 

3 

37 

4 

64 

648 

11 

22 

4 

37 

4 

67 

715 

12 

6 

2 

37 

4 

49 

764 

13 

4 

m* 

0 

41 

4 

54 

818 

14 

11 

4 

41 

4 

60 

878 

15 

0 

0 

40 

4 

44 

922 

16 

4 

3 

39 

4 

50 

972 

17 

1 

3 

38 

4 

46 

1018 

18 

0 

2 

34 

4 

40 

1058 

19 

1 

3 

37 

4 

45 

1103 

20 

S 

1 

41 

4 

54 

1157 

21 

1 

3 

42 

3 

49 

1206 


Copy received Aug 3, 1936 

MALCOLM F HALLIDAV 
Attorney for deft. Madden ei at 


141 Exhibit B 

Shipments made from Feb 18 
to Mar 21, 1936, inclusive. 


Special Brand Tires 

7,447 

Goodyear Wrapped Tires 

291,666 

Goodyear T & C Tires 

279,149 

Sears Tires 

102,066 

Sears Bike 

19,552 

Goodyear Bike 

26,169 

Airplane & Airwheel Tires 

355 

Total 

726,404 

Special Brand Tubes 

1,243 

Goodyear Boxed 

309,681 

Sears Tubes 

97,979 

T & C Tubes 

260,764 

Total 

669,667 
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142 Affidavit 

Of H. J. Carroll in Support of Application 
For Preliminary Injunction 

State of Ohio, 

County of Sum mit, $s. • 

H J Carroll, being first duly sworn, states on his oath as 
follows: 

I am the Manager of the Traffic Department of The 
Goodyear Tire & Rubber Company, and in such capacity I 
am familiar with the books, records, and papers of the 
Company relating to shipments of finished products manu¬ 
factured in its Plants located at Akron, Ohio. 

Attached hereto and made a part hereof is Exhibit A, 
which is a correct statement of the number of carloads of 
Goodyear merchandise, tires, tubes, and other articles ship¬ 
ped from the Company’s Plants at Akron, Ohio, during 
the months of January, February, and March in the vear 
1935. 

Exhibit B, attached hereto and made a part hereof, con¬ 
tains a correct statement of the number of tire casings and 
of rubber inner tubes shipped from the Company’s Plants 
at Akron, Ohio, during the months of January, February, 
and March, 1935. 

Further, affiant says nothing. 

H J CARROLL 

Sworn to before me and subscribed in my presence at 
Akron, Ohio, this 31st day of July, 1936. 

HAROLD G. (’APRON 

(Seal) Notary Public . 

My Commission Expires: 2/19/38. 

Copy received Aug 3, 1936 
MALCOLM F HALLIDAY 
Atty for defs—Madden et al 
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Exhibit A 






Carload* Shipped 



1935 







Januan 

’ 2 

26 

February 1 

32 March 1 

33 


3 

36 

2 

20 

*> 

11 


4 

33 

4 

27 

4 

28 


0 

33 

5 

38 

5 

24 


7 

23 

6 

30 

6 

29 


8 

33 

7 

34 

7 

26 


9 

31 

8 

42 

8 

34 


10 

38 

9 

22 

9 

6 


11 

34 

11 

31 

11 

30 


12 

22 

12 

32 

12 

31 


14 

29 

13 

28 

13 

29 


15 

37 

14 

31 

14 

25 


16 

30 

15 

35 

15 

33 


17 

35 

16 

13 

16 

8 


18 

34 

18 

26 

18 

29 


19 

32 

19 

25 

19 

30 


21 

23 

20 

29 

20 

30 


22 

35 

21 

36 

21 

28 


23 

33 

22 

20 

22 

42 


24 

30 

23 

13 

23 

18 


25 

oo 

.v> 

25 

22 

25 

35 


26 

19 

26 

37 

26 

35 


28 

27 

27 

27 

27 

43 


29 

38 

28 

32 

28 

69 


30 

23 



29 

88 


31 

32 



30 

92 

Total 


799 


682 

886 

144 



Exhibit 

H 



1935 


January 

February 

March 


Tires 


1,091 

,597 

823,267 

1,071,625 


Tubes 


1.150.087 

842,874 

1,022,515 
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Affidavit 


Of Harry J. Carroll in Support of Application 
For Preliminary Injunction 

State of Ohio, 

Comity of Summit, ss. 

Harry J Carroll being first duly sworn states on his oath 
as follows: ■ 

I am the Manager of the Traffic Department of The Good¬ 
year Tire Rubber Company and in such capacity I am 
familiar with the operations of the Company as they relate 
to the placing of freight cars by the various railroad com¬ 
panies which bring raw materials to and take finished 
product from the Company’s Plants at Akron, Ohio. 

The Company has railroad connections by switch tracks 
directly with the Akron, Canton & Youngstown Railway 
Company, the Baltimore & Ohio Railroad Company, the 
Akron, Barberten Belt Line, and through the Akron, Bar¬ 
berton Belt Line with the Pennsylvania Railroad and the 
Erie Railroad. 

Each day the railroads furnish to the Traffic Department 
of the Company a list of the incoming cars which they have 
received during the day and the Company then furnishes 
to the railroads, specifications designating by car number 
and contents those cars which it wishes to have placed at 
its receiving platforms, designating as to each car the pre¬ 
cise spot and track at which it wishes such car placed. 
During the night the desires of the Company with respect 
to the placing of cars are carried out by one or more of the 
railroads, using the switch engines belonging to the rail¬ 
roads. The Company itself has no switch engines or any 
other facilities for moving of freight cars other than a 
pinch bar or some similar emergency device for moving 
the cars a few feet. 

After the cars have been placed at the unloading plat¬ 
forms by the railroad companies they are unloaded by em¬ 
ployees of The Goodyear Tire & Rubber Company. 

As to the shipping of finished merchandise, the Company 
furnishes the railroad companies at the close of each day 
with a list designating the number and size of empty cars 
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which it will require on the following day and the particu¬ 
lar track and spot at which it wishes to have such empty 
cars placed. During the night the railroad companies, 
using their own switch engines, place the empty cars on the 
track and spot designated by the Company and on the fol¬ 
lowing day the empty cars so placed are loaded with 
finished merchandise by the employees of The Goodyear 
Tire & Rubber Company. 

No employees of The Goodyear Tire & Rubber 
140 Company have anything to do with the moving of the 
incoming cars containing raw materials, or of the 
outgoing cars containing finished products, or of the empty 
cars either before loading with finished merchandise or 
after being emptied of raw materials as all of such car 
movement is provided for by one or more of the railroad 
companies. 

Raw materials and finished product are at times subject 
to movement bv common carrier motor trucks. Incoming 
and outgoing trucks are invariably placed for unloading 
or loading, as the case mav be, bv the common carrier 
operating such trucks. 

The Company moves no merchandise in its own trucks 
outside the State of Ohio. The Company does not operate 
in any respect as a common carrier. 

Further the affiant saith not. 

Signed at Akron, Ohio, this 31st day of July, 1936. 

HARRY J. CARROLL. 

SWORN to before me and subscribed in my presence by 
Harrv J Carroll on this 31st dav of July, 1936. 

HAROLD G. CAPRON, 

(Seal) Notary Public. 

My Commission Expires: 2 19/38 

Copv received August 3, 1936 
MALCOLM F. HALLIDAY 
Attorney for defendants. Madden et at 
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147 Affidavit 

Of H. J. Carroll in Support of Application 
For Preliminary Injunction 

State of Ohio, 

County of Summit, ss. 

H J Carroll, being first duly sworn, states on his oath 
as follows: 

I am the Manager of the Traffic Department of The 
Goodyear Tire & Rubber Company, and in such capacity I 
am familiar with the books, records, and papers of the 
Company relating to shipments of finished products manu¬ 
factured in its Plants located at Akron, Ohio. 

For and during the period commencing January 2, 1936 
and ending January 31, 1936, a total of 705 carloads of 
Goodyear merchandise, tires, tubes, and other articles were 
shipped from the Company’s Plants at Akron, Ohio. 

For the period commencing February 1st to and includ¬ 
ing the 17th day of February, 1936, a total of 287 carloads 
of such articles were shipped out from the Company’s 
Plants at Akron, Ohio. 

For and during the period commencing February 18th 
and ending March 21, 1936, inclusive, during which time a 
strike was in progress affecting the Company’s Plants at 
Akron, Ohio, a total of 1,206 carloads of such articles were 
shipped out of the Company’s Plants at Akron, Ohio. 

During said last mentioned period (from February 18, 
1936 to March 21, 1936), a total of 726,404 tire casings, and 
a total of 669,667 rubber inner tubes were shipped out of 
said Plants. 

Further, affiant savs nothing. 

H J CARROLL 

Sworn to before me and subscribed in my presence at 
Akron, Ohio, this 31st dav of Julv, 1936. 

HAROLD G. CAPRON 

(Seal) Notary Public. 

My Commission Expires: 2/19/38 

Copv received Aug 3, 1936 
MALCOLM F HALLIDAY 
A tty for defs—Madden et al 
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148 Order Granting Preliminary Injunction 

Filed August 5, 1936 

This cause came on to be heard on the 4th day of Au¬ 
gust, 1936 upon consideration of the plaintiff’s bill of com¬ 
plaint, duly verified on the 15th day of July, 1936, request¬ 
ing a preliminary injunction and other relief, and affidavits 
in support thereof; and upon the return of the defendants, 
National Labor Relations Board and the members consti¬ 
tuting said Board, and affidavits in support thereof, and 
after hearing counsel for the respective parties hereto, and 
it appearin.se to the Court from the face of the bill that a 
preliminary injunction should issue against the National 
Labor Relations Board and the members thereof, in order 
to preserve the present status pending the final hearing 
of this cause, it is bv the Court this 5th dav of August, 
1936, 

ORDERED, ADJUDGED AND DECREED, that a pre¬ 
liminary injunction be, and the same is hereby granted 
against defendants, National Labor Relations Board, J. 
Warren Madden, John M. Carmody, and Edwin S. Smith, 
individually and as members of and constituting said Na¬ 
tional Labor Relations Board, and their agents, servants, 
employees, and anyone acting by or through any of them, 
restraining them and each of them and their successors in 
office and each of them, and their agents, agencies, 

149 assistants, employees, and representatives, and each 
of them, from holding or causing to be held, at any 

time, a hearing under the National Labor Relations 
Act for the purpose of determining whether or not the 
plaintiff is engaging or has engaged in any so-called unfair 
labor practices at its factories in Akron, Ohio, or in any 
other place or places; and from having any proceeding or 
taking anv action whatsoever, at anv time or times with 
respect to said hearing or hearings; and from further en¬ 
forcement or attempted enforcement of the National Labor 
Relations Act against the plaintiff, interfering or attempt¬ 
ing to interfere with the employees of the plaintiff or with 
the conduct of its manufacturing business or with the rela¬ 
tions between the plaintiff and its employees in its manu¬ 
facturing and production business. 
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IT IS FURTHER ORDERED that the plaintiff forth¬ 
with give an undertaking in the sum of five thousand dol¬ 
lars ($5,000.00) and that this preliminary injunction shall 
remain in full force and effect until final hearing of this 
cause or until otherwise ordered bv this Court. 

JENNINGS BAILEY 

Justice . 

150 Motion to Dismiss 

Filed August 6, 1936 

**•**# 

Now come the defendants, J. Warren Madden, John M. 
Carmody, and Edwin S. Smith, individually and as mem¬ 
bers of the National Labor Relations Board, and move this 
Honorable Court for an order dismissing the Bill of Com¬ 
plaint on the grounds that the Bill of Complaint does not 
state a cause of action entitling complaint to the relief 
prayed for or any relief in equity against these defendants. 
The particular grounds for this motion are: 

1. There are no allegations in the Bill of Complaint suf¬ 
ficient to show that the plaintiff is threatened with or is in 
danger of suffering any great or irreparable or immediate 
injury cognizable in equity by reason of any matters set 
forth in the Bill of Complaint. 

2. It appears on the face of the Bill of Complaint that 
the plaintiff has a plain, adequate and complete remedy 
under the provisions of the National Labor Relations Act 
with respect to any rights growing out of the matters or 
things alleged in the Bill of Complaint. 

3. It appears on the face of the Bill of Complaint 

151 that plaintiff has failed to resort to any of its rem¬ 
edies and has failed to exhaust its administrative 

remedies which afford a plain, adequate and complete rem¬ 
edy with respect to any rights of the plaintiff involved in 
this case. 

4. It appears on the face of the Bill of Complaint that 
the issuance of any order by the said defendants as mem¬ 
bers of the National Labor Relations Board is not imminent 
and is solely a matter for future determination, for the 

reason that the same mav not issue until after a full hear- 

* 

ing is had pursuant to Section 10(b) and (c) of the Na- 
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tional Labor Relations Act and Article II of the Rules and 
Regulations of the Board, either before the Board or be¬ 
fore a Trial Examiner or other agent or agency appointed 
for that purpose by the Board, in which full opportunity is 
given to the plaintiff to be heard, to present its evidence, to 
examine and cross-examine witnesses, and to present all its 
contentions, and that if the issues of the Board's Complaint 
are determined favorably to the plaintiff or should the issue 
either of the applicability of the Act to the plaintiff or the 
jurisdiction of the Board over the plaintiff be decided 
favorably to the plaintiff the said proceedings must and 
will be dismissed as to the said plaintiff. 

7). It appears on the face of the Bill of Complaint that if 
the Trial Examiner or agent or agency conducting the 
hearing should, after a full hearing find adversely to the 
plaintiff, that the same involves no compulsion or enforce¬ 
able obligation upon the plaintiff until (a) the filing of the 
intermediate report by said Trial Examiner or other agent 
or agency with recommendations with respect to all ma¬ 
terial matters concerning the case including the question 
of applicability of the National Labor Relations Act to the 
plaintiff, the jurisdiction of the Board over the plaintiff 
as well as the question as to whether the charges or any 
of the charges of unfair practices as defined in Section 8 
of the Act are sustained by the evidence; (b) a final de¬ 
cision is subsequently rendered by the Board upon 
1 7)2 the record and an order issued thereon bv the Na- 
tional Labor Relations Board, said order not being 


enforceable against plaintiff until (c) application to a Cir¬ 
cuit Court of Appeals of the United States is made under 
the provisions of Section 10 of the National Labor Rela¬ 


tions Act: (d) said Court reviews the case, and either re¬ 


mands the proceeding to the Board for the taking of addi¬ 
tional evidence or sustains the order or some part of it and 
issues its own order: (e) said order of the Circuit Court 
of Appeals is violated by the plaintiff; (f) said plaintiff is 
cited for contempt of court; and (g) said plaintiff is found 
by the said Court to be guilty of contempt of court. 

fi. It appears on the face of the Bill of Complaint that 
tlie proceedings hereinabove described provide a full, com¬ 
plete and adequate remedy and that the said proceeding 
before the Circuit Court of Appeals is a proceeding in which 
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plaintiff has the right to review of the entire proceeding 
before the Board, including a ruling and determination of 
constitutional and jurisdictional questions. 

7. It appears on the face of the Bill of Complaint that al¬ 
though the members of the National Labor Relations Board 
may issue subpoenas for the attendance of witnesses or for 
the production of relevant books and papers, there is no 
power in the Board or its members to compel the produc¬ 
tion thereof or to compel obedience to said subpoena or any 
of its subpoenas, nor is any fine or penalty of any kind in¬ 
curred for failure to obey any subpoena of the Board or 
its members; that obedience to said subpoena or subpoenas 
can be enforced only by the appropriate United States Dis¬ 
trict Court under Section 11 (2) of the National Labor Re¬ 
lations Act by the issuance of an order requiring the at¬ 
tendance of the witnesses or the production of the books, 
records and papers as the case may be, and thereafter any 
proceedings based upon non-compliance with said order of 
the United States District Court are held before the United 
States District Court, same being a proceeding in a duly 
constituted court, upon proper citation with full oppor¬ 
tunity to plaintiff or any party cited for disobedience of 
said order, to be heard; that the issuance of said order is 

solely within the power of the United States District 
153 Court and the provisions thereof are solelv within 

the discretion of the United States District Court and 
not within the discretion of the Board; that any contempt 
proceedings based upon non-compliance with said order are 
proceedings for contempt of court in disobedience of the 
order of the court and not for contempt of the National 
Labor Relations Board in disobedience of the subpoena or 
subpoenas of the Board as no penalty whatsoever attaches 
for disobedience of the subpoena or subpoenas of the 
Board. 

8. Said Bill of Complaint fails to show that said defen¬ 
dants, members of the National Labor Relations Board, or 
any of them have threatened or have claimed to threaten 
or have immediately threatened to apply to the appropriate 
district court of the United States for an order enforcing 
compliance with said subpoena heretofore issued by the 
Board pursuant to Section 11(2) of the Act. 

9. Said Bill of Complaint fails to allege that any sub¬ 
poenas have been issued to compel the attendance of plain- 
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tiff or its employees or other witnesses, or the production 
of any of plaintiff’s books, papers, records or other docu¬ 
ments, or that any proceeding has been begun or is imme¬ 
diately threatened to be begun against plaintiff in the ap¬ 
propriate district court of the United States pursuant to 
Section 11(2) of the Act. 

10. It appears on the fact* of the Bill of Complaint that 
it is beyond the power of the said defendants, members of 
the National Labor Relations Board or any of their agents 
under the National Labor Relations Act to attempt to 
prosecute or to prosecute the plaintiff in any respect in¬ 
volving any fine or forfeiture or penalty, and there is ac¬ 
cordingly in* occasion whatever to enjoin the defendants 
from doing any matter or thing in that respect, all such 
prosecutions which might be made under the National 
Labor Relations Act being a matter solely within the power 
and discretion of the Attorney General of the United States 
and in his assistants and the several United States At- 
tornevs, no one of whom is or has been made a partv to 
this action. 


11. Said Bill of Complaint fails to allege that said 
lf)4 defendants, members of the National Labor Rela¬ 
tions Board or any of their agents have claimed, 
exercised or threatened to exercise any power or authority 
to prosecute the plaintiff criminally under Section 12 of 
the said Act or that said defendants or anv of their agents 
have recommended or requested or threatened to recom¬ 
mend or request that the appropriate criminal enforcement 
authorities of the United States institute a prosecution 
under section 12 or that said enforcement authorities have 
threatened to institute any such prosecution; and said Bill 
of Complaint fails further to allege wherein opportunity 
to plaintiff to defend in any such prosecution, if any were 
brought or threatened, would not afford a plain, adequate 
and complete remedy for the review and redress of any 
matter of law and fact raised in said Complaint in connec¬ 
tion with the alleged fear of prosecution under said Sec¬ 
tion 12 of the Act. 

12. Said Bill of Complaint fails to show that said defen¬ 
dants threatened or have claimed to threaten or have im¬ 
mediately threatened to make and issue anv final or other 
« • 

order of the National Labor Relations Board under Sec- 


GOODYEAR TIRE & RUBBER CO. VS. J. W. MADDEN ET AL. 131 

tion 10 of the said Act, requiring plaintiff to cease and de¬ 
sist from any unfair labor practice defined in Section 8 
thereof, or to take any affirmative action, including rein¬ 
statement of employees with or without back pay, to ef¬ 
fectuate the policies of said Act; and it appears on the face 
of the Bill of Complaint that said defendants may not issue 
such orders to plaintiff to cease and desist and to take ap¬ 
propriate affirmative action until after a full hearing, as 
heretofore outlined, and that said final orders are enforce¬ 
able only when affirmed and enforced by court order in ap¬ 
propriate proceedings, in the Circuit Court of Appeals un¬ 
der Section 10 of the Act, the affirmance or modification 
thereof being within the power of the Circuit Court of Ap¬ 
peals, and the proceedings for the enforcement thereof be¬ 
ing for the enforcement of the order of the Circuit Court 
of Appeals and not of the order of the National Labor Re¬ 
lations Board and that in said proceeding before the Cir¬ 
cuit Court of Appeals, plaintiff has a right not only to a 
review of the order of the Board upon the entire record 
but to a ruling upon and the determination of the con¬ 
stitutionality of the National Labor Relations Act, 
155 the applicability of the said Act to the plaintiff and 
the jurisdiction of the Board over the plaintiff. 

13. The National Labor Relations Act is valid and con¬ 
stitutional as an appropriate exercise of the right of Con¬ 
gress to regulate commerce among the several states, and 
as a necessary and proper law to carry such power into 
execution, the provisions thereof fully satisfying the re¬ 
quirements of due process under the Constitution of the 
United States, and establishing an administrative ma¬ 
chinery of a familiar and judicially approved pattern con¬ 
sistent with all the provisions of the constitution of the 
United States: and the purpose of the proceedings insti¬ 
tuted against the plaintiff under said Act is the determina¬ 
tion, in accordance with the provisions of said Act, of the 
question whether or not any unfair labor practices af¬ 
fecting commerce, as alleged in the complaint issued under 
said Act against the plaintiff, have been engaged in by the 
plaintiff, the only provisions of law for the determination 
of said question being the provisions of the National Labor 
Relations Act and the method thereby prescribed being 
exclusive. 
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14. Said Bill of Complaint fails to present a case or con¬ 
troversy for the determination of this Honorable Court 

% 

within the meaning of Article TIT, Sections 1 and 2 of the 
United States Constitution. 

15. The nature of plaintiffs operations, the nature of the 
work of its various employees who are or may be involved 
in the proceedings under the National Labor Relations Act, 
the questions whether plaintiff and said employees are en¬ 
gaged in interstate or foreign commerce, and the question 
as to the effect of strikes or industrial strife in connection 
with such operations or said employees, are all matters 
and things to be determined under the procedure of the 
National Labor Relations Act, on the complaint issued by 
the National Labor Relations Board, whose decision is re- 
viewable exclusively by a Circuit Court of Appeals of the 
United States. 

Defendants J. Warren Madden, John M. Carmodv 

•> 

156 and Edwin S. Smith individually and as members of 
the National Labor Relations Board accordingly re- 

spectfully move this Honorable Court that the Bill of Com¬ 
plaint be dismissed, and the order to show cause be vacated, 
with costs. 

CHARLES FAHY 
MALCOLM F. HALLIDAY 
GARNET L. PATTERSON 
WM R WALSH 

Attorneys appearing for defendants. 
J. Warren Madden. Joint M. Carntody 
and Edwin S. Smith, individually 
and as members of the National 
Labor Eolations Board. 

157 Decree Granting Motion to Dismiss. Dismissing Bill 
of Com plaint and Continuing Injunction Pending 
Determination of Appeal. 

Filed August 12, 1936 

This cause came on to be heard at this term upon the de¬ 
fendants’ motion to dismiss the bill of complaint duly veri¬ 
fied on the 15th day of July, 1936, requesting a preliminary 
injunction and other relief, and upon argument by counsel 
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for the respective parties hereto and thereupon after due 
consideration, it is bv the Court this 12th dav of August, 
1936, 

ORDERED, ADJUDGED AND DECREED 

(1) That the motion to dismiss the bill of complaint be 
and it is hereby granted; and 

(2) That the bill of complaint be and it is hereby dis¬ 
missed, with costs. 

(3) IT IS ORDERED that the preliminary injunction 
heretofore issued bv this Court in this cause on the 5th dav 
of August, 1936, be and the same is hereby continued pend¬ 
ing the determination of an appeal to be taken from the 
decree entered herein by the plaintiff within the time pre¬ 
scribed by law. Bond heretofore filed and approved herein 
is continued in force. 

JENNINGS BAILEY. 

Justice. 

158 Exception of the plaintiff is hereby noted to Para¬ 
graphs (1) and (2) of the above decree and to so 
much thereof as refuses any of the relief herein prayed by 
the plaintiff, and plaintiff by its attorneys in open court 
petitions for and notes an appeal from the above decree 
to the United States Court of Appeals for the District of 
Columbia on this 12th day of August, 1936, which appeal 
is hereby granted and noted; whereupon, the maximum 
undertaking for costs is hereby fixed at One Hundred Dol¬ 
lars ($100.00) with leave to deposit the sum of Fifty Dol¬ 
lars ($50.00) with the Clerk in lieu thereof. 

JENNINGS BAILEY 

Justice. 

The undersigned consents to the continuance of the bond 
under this decree. 

UNITED STATES FIDELITY AND 

GUARANTY COMPANY, 

Bv 

LOUIS L. PERKINS 

Its attorney-in-fact. (Seal) 
Suretv. 
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Memorandum 


AUGUST 12, 1936 

$50 deposited by E. M. Toland for plaintiff in lieu of 
bond on appeal. 


159 Waiver of Citation on Appeal 

Filed August 13, 1936 

********* • * 

The plaintiff, the Goodyear Tire & Rubber Company, 
having petitioned for and noted an appeal in open court 
from the decree of the Court entered August 12th, 1936, 
to the United States Court of Appeals for the District of 
Columbia on the 12th day of August, 1936, the undersigned 
counsel for the defendants herein* waives the service of ci- 
tation upon the defendants. 

CHARLES FAHY 
BY WM. R. WALSH 

Attorney for Defendants. 

160 Assignment of Errors 

Filed August 25, 1936 

■*»**#* m * * w 

Now comes the plaint iff. The Goodyear Tire Rubber 
Company, by its attorneys, and, having in open court peti¬ 
tioned for and noted an appeal from the decree of this Court 
dated and entered August 12, 1936, in the above entitled 
cause, which appeal was thereupon granted and noted by 
the Court, and having given security as provided by the said 
decree, files the following assignments of error upon which 
it will rely in the prosecution of the appeal herein from the 
decree above referred to, and savs that in the record and 
proceedings and in the decree entered in the above entitled 
cause on August 12, 1936, there is error in the following 
respects, to wit: 

I. The Court erred in granting the defendants' motion to 
dismiss the bill of complaint. 

II. The Court erred in dismissing the plaintiff's bill of 
complaint. 

161 III. The Court erred in holding (if it did so hold) 
that the facts set forth in plaintiff’s bill of complaint 

were not sufficient to constitute a cause of action against 
the defendants. 
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IV. The Court erred in holding (if it did so hold) that 
the facts stated in the bill of complaint did not show that 
plaintiff will suffer any great or irreparable damage by 
reason of the threatened action of the defendants and their 
agents, more fully described in the bill of complaint. 

V. The Court erred in holding (if it did so hold) that 
plaintiff has an adequate remedy at law either under the 
provisions of the National Labor Relations Act or other¬ 
wise. 

VI. The Court erred in rendering judgment against the 
plaintiff. 

VII. The Court erred in rendering judgment against the 
plaintiff for costs. 

VIII. The Court erred in failing and refusing to find and 
hold that the plaintiff in its manufacturing operations at 
Akron, Ohio, and the relations between it and its employees 
at its plant in Akron, Ohio, and the relations among its said 
employees engaged in manufacturing at said plant are all 
local and intrastate in character and effect. 

IX. The Court erred in failing and refusing to find and 
to hold that plaintiff will suffer great, irreparable, and 
immediate injury and damage cognizable in equity as a re¬ 
sult of the threatened action bv defendants, more fully de- 
scribed in the bill of complaint. 

X. The Court erred in failing and refusing to find and 
hold that the National Labor Relations Act attempts to reg¬ 
ulate matters which are purely local and intrastate in 

162 their nature and effect and which do not directly af- 
feet commerce among the several states or with for¬ 
eign nations. 

XI. The Court erred in failing and refusing to hold (if 
it did so fail and refuse) that the National Labor Relations 
Act of 1935 is unconstitutional in toto and specifically as 
applied to the plaintiff, its manufacturing business, and its 
relations with its manufacturing employees, for the follow¬ 
ing reasons, (making each of said reasons a separate as¬ 
signment of error) to wit: 

1. Neither said Act nor the actions and things attempted 
to be done in reliance thereon are authorized by any power 
delegated to the Federal Government by the Constitution 
of the United States or any of its amendments. 

2. Neither the manufacturing business of plaintiff nor the 
relationships between plaintiff and its manufacturing em- 
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ployees constitute or affect interstate commerce, within the 
intent and meaning of Article I, Section 8, Clause 3 of the 
Federal Constitution. 

3. The intended and actual effect and purpose of the Act 
is to regulate the business of manufacturing and the em¬ 
ployment of labor in manufacturing within the several 
states in contravention of the Ninth and Tenth Amendments 
to the Federal Constitution. 

4. Said Act deprives plaintiff of its liberty and property 
and freedom to contract without due process of law, con¬ 
trary to the Fiftli Amendment to the Constitution of the 


United States, in the following respects, among others: 

(a) Said Act deprives plaintiff of its right to deal, bar¬ 
gain. and contract with its employees individually or col¬ 
lectively, and to bargain collectively with any group or 
groups or all groups of its employees, with respect to con¬ 
ditions, terms, incidents, and termination of employment, 
but on the contrary, said Act limits plaintiff to deal, bar¬ 
gain, and contract with its employees only through pre¬ 
tended representatives of the majority of such employees. 

(b) The Act is wholly arbitrary, capricious, unequal, and 
discriminatorv. 


(c) The Act deprives plaintiff of its property in 
163 existing contracts with its employees without com¬ 
pensation. 

(d) The Act attempts to authorize the appropriation of 
plaintiff’s property for private use without compensation. 

5. The Act denies the plaintiff and others similarly situ¬ 
ated due process of law as a matter of procedure in viola¬ 
tion of the Fifth Amendment to the Federal Constitution, in 
the following respects, among others: 

(a) Section 10 of said Act provides that in a proceeding 
before the Board “the rules of evidence prevailing in courts 
of law and equity shall not be controlling,although upon 
the Board petitioning a Federal Court for the enforcement 


of the Board's order, the findings of fact made bv the Board. 


if supported by the evidence, are conclusive. 


(b) Said Act makes no provision for judicial 


review of 


the decisions, orders. 


and activities of the National Labor 


Relations Board under Sections 9 (b) and 9 (c) of said Act. 

(c) The proceedings had and proposed to be had by said 
National Labor Relations Board under said Act are predi¬ 
cated upon an ex parte determination of the jurisdiction of 
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said Board made without notice or hearing and without any 
evidence or record to support the same, so that said deter¬ 
mination is impossible of judicial review. 

(d) Said Act attempts to preclude a determination by the 
courts of the facts upon which the jurisdiction of the Board 
and constitutional rights of citizens depend. 

6. Said Act attempts to deprive plaint iff of the right of 
trial by jury in common law actions involving more than 
$20.00, in violation of the Seventh Amendment to the Con¬ 
stitution of the United States. 


7. Said Act attempts to invest the National Labor Rela¬ 
tions Board, its agents, and representatives with powers of 
inquisition amounting to an unreasonable search and seiz¬ 
ure in violation of the Fourth Amendment to the Constitu¬ 


tion of the United States. 


8. Said Act attempts to deprive the plaintiff of its right 
to freedom of speech, in violation of the First Amendment 
to the Constitution of the United States. 


9. Said Act does not establish or indicate any adequate 
standard to guide those officers charged with its administra¬ 
tion, but, on the contrary, attempts to authorize and 

164 permit such administrative officers fo promul¬ 
gate rules and regulations for the control of the re¬ 
lations between the plaintiff and its employees, having the 
force and effect of law, to construe and define unfair labor 
practices, and thereby delegates legislative power in viola¬ 
tion of Article I, Section 1, Section 8, Clauses 1, 2 and 18, 
and Article II, Section 1 of the Federal Constitution. 

10. Said Act attempts to delegate judicial power to ad¬ 
ministrative officers in contravention of Article III, Sec¬ 
tions 1 and 2 of the Constitution of the United States in the 
following respects, among others: 

(a) Said Act vests the Board with the right to construe 
and define definitions of unfair labor practices and the right 
to pass judgment upon the conduct of employers in relation 
to their employees, to determine disputes between employ¬ 
ers and employees, and to award damages for the discharge 
of employees. 

(b) Said Act attempts to make the findings of the Board 
upon facts determinative of its jurisdiction and upon facts 
determinative of the constitutional rights of citizens of th* 
Ignited States conclusive and immune from review in any 


court. 
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XII. The Court erred in failing and refusing to find and 
hold (if it did so fail and refuse) that the National Labor 
Relations Act of 1935 and all of the actions and things which 
defendants are attempting to do in reliance on said Act, as 
more fully set forth in the bill of complaint, are severally 
unlawful, unconstitutional, and void, for the several rea¬ 
sons set forth in Assignment No. XI (making each of said 
reasons a separate assignment of error). 

XIII. The Court erred in failing and refusing to lind and 
hold (if it did so fail and refuse) that the National Labor 
Relations Act is inapplicable to the plaintiff and its relation 
to its employees at its plant at Akron, Ohio. 

XIV. The Court erred in holding (if it did so hold) that 
plaintiff was not entitled to a declaratory judgment 

165 declaring its rights under the facts set forth in the 
bill of complaint. 

XV. The Court erred in failing and refusing to make 
findings of fact and conclusions of law as required by 
Equity Rule 70-1/2. 

XVI. The Court erred in other respects apparent on the 
record. 

WHEREFORE, plaintiff. The Goodyear Tire & Rubber 
Company, prays that the said decree and judgment of the 
District Court for the District of Columbia dated and en¬ 
tered August 12, 1936, be reversed, that the cause be re¬ 
manded to said Court with directions to overrule and denv 

• 

the defendants’ motion to dismiss the bill of complaint, to 
grant a preliminary injunction as prayed, to grant a per¬ 
manent injunction as prayed, to grant a declaratory judg¬ 
ment as prayed, and to grant judgment for costs, and that 
it mav have such other and further relief as to the Court 
may seem just and proper. 

August 24th. 1936. 

EDMUND M. TOLAND 
JOS. C. HOSTETLER 
HOWARD F. BURNS 
L. M. BUCKINGHAM 
FRED. R. WAHL 
Solicitors for Plaintiff 

Service of a copy of the foregoing assignment of errors 
is herebv acknowledged this 24th day of August, 1936. 

CHARLES FAHY 

Bv WM. R. WALSH 
» 

Solicitors for Defendants. 
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166 Praecipe and Designation of Record 

Filed August 25, 1936 

* * *#•#**** 

The Clerk of the Court will please prepare the record on 
appeal in the above entitled cause and include therein the 
following: 

1) Bill of complaint for restraining order and injunction 
and petition for declaratory judgment filed July 16, 1936, 
excluding Exhibit A but including Exhibits B, C, and D at¬ 
tached thereto. 

2) Memorandum of service accepted July 16, 1936. 

3) Restraining order and rule to show cause, signed by 
Justice 0. R. Lullring, filed July 17, 1936. 

4) Order continuing temporary restraining order and 
continuing rule to show cause and exception noted thereon 
filed July 27, 1936. 

5) Answer of defendants to rule and nine affidavits, filed 
August 3, 1936. 

6) Three affidavits and one exhibit filed by defendants 

August 3, 1936. 

167 7) Six affidavits filed August 4, 1936, by plaintiff 
in support of bill of complaint, as follows: 

(a) One affidavit of William D. Shilts dated Julv 31, 
1936. 

(b) One affidavit of Burgess Darrow dated July 31, 1936. 

(c) Four affidavits of H. J. Carroll, each dated July 31, 
1936. 

8) Order granting preliminary injunction, signed by Jus¬ 
tice Jennings Bailey, filed August 5, 1936. 

9) Motion of defendants to dismiss bill of complaint filed 
August 6, 1936 (excluding notice of motion). 

10) Decree dismissing bill of complaint and continuing 
injunction pending determination of appeal, filed August 
12, 1936. 

11) Order and entry showing notation and allowance of 
appeal, filed August 12, 1936. 

1*2) Memorandum of Deposit of $50.00 in lieu of bond on 
appeal, made August 12, 1936. 

13) Waiver of citation on appeal filed August 13, 1936. 
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14) Assignment of errors filed August 25, 1936. 

15) This Praecipe and Designation of Record. 

EDMUND M. TOLAND 
JOS. C. HOSTETLER 
HOWARD F. BURNS 
L. M. BUCKINGHAM 
FRED. R. WAHL. 
Attorneys for Plaintiff 

Receipt of copy of the foregoing Praecipe and Designa¬ 
tion of Record is hereby acknowledged this 24th day of Au¬ 
gust, 1936. 

CHARLES FAHY 
Bv WM. R. WALSH 
Attorney for Defendayits. 

168 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, herebv 
certify the foregoing pages, numbered from 1 to 167, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 61925, in 
Equity, wherein The Goodyear Tire & Rubber Company is 
Plaintiff and J. Warren Madden et al, individually, and as 
members of and constituting the National Labor Relations 
Board, are Defendants, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 6th day of October, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 6857 The Goodyear Tire & Rub¬ 
ber Co., appellant, vs. J. Warren Madden et al. United 
States Court of Appeals for the District of Columbia. Filed 
Oct 7-1936 Moncure Burke, Clerk 
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United States Court of Appeals for the 
District of Columbia 

OCTOBER TERM, 1936 

No. 6857. 

Special Calendar 

THE GOODYEAR TIRE & RUBBER COMPANY, 

Appellant, 

vs. 

J. WARREN MADDEN. .JOHN M. CARMODY, and EDWIN S. 
SMITH, INDIVIDUALLY AND AS MEMBERS OF AND 
CONSTITUTING THE NATIONAL LABOR RELATIONS 
BOARD, 

Appellees. 


Appeal from the District Court of the United States 

For the District of Columbia. 


BRIEF FOR APPELLANT. 


SUMMARY STATEMENT OF CASE. 

This case comes before the Court on the appeal of 
The Goodyear Tire & Rubber Company, plaintiff below, 
from an order of the District Court sustaining a motion 
to dismiss the Bill of Complaint, filed by the defendants- 
appellees, J. Warren Madden, John M. Carmody, and Edwin 
S. Smith, individually and as members of and constituting 
the National Labor Relations Board. 1 The plaintiff filed its 


1 The plaintiff-appellant will hereafter be referred to as the 
“plaintiff” and the defendants-appellees as the ‘‘defendants.” 
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Bill of Complaint for an injunction and declaratory judg¬ 
ment in the District Court for the District of Columbia on 
Julv 16th of this vear. The bill alleged that the defend- 
ants, acting under the purported authority of the National 
Labor Relations Act, had issued and served upon plaintiff 
a complaint alleging that plaintiff was engaged in certain 
unfair labor practices within the meaning of the National 
Labor Relations Act and that defendants had notified plain¬ 
tiff that a hearing would be held in the Court House at 
Akron, Ohio, on July 21st. The Bill of Complaint then 
set forth in great detail the nature of plaintiff's business, 
the history of plaintiff’s relationship to its employees, the 
results which would necessarily follow if the proposed hear¬ 
ings were held, and facts showing the irreparable injury 
which would necessarily result from holding such hearings 
or allowing the Labor Board to proceed under the Bill of 
Complaint which it had issued. The nature and force of 
these allegations will be analyzed in detail below. 

On July 17th the District Court, acting through Mr. 
Justice Luhring, found: 

“* that the plaintiff, will suffer an irreparable 
injury, loss, and damage from the holding of said hear¬ 
ing, in that said hearing, in and of itself, will disrupt 
the subsisting employment contracts between the plain¬ 
tiff and its employees, the subsisting collective and in¬ 
dividual bargaining arrangements among the plaintiff 
and its employees, and will arouse and cause strife, 
contention, and create factions, immediately threaten¬ 
ing the safety, continuity, and efficiency of the opera¬ 
tions of the plaintiff’s factories at Akron, Ohio, to the 
serious prejudice and damage to the plaintiff’s busi¬ 
ness and its investment in the said Citv of Akron.” 
(R. 68.) 

The Court thereupon proceeded to issue a temporary 
restraining order enjoining the defendants 


“from holding or causing to be held any hearing, par¬ 
ticularly the hearing scheduled for July 21st, 1936, in 
the City of Akron, pursuant to the National Labor 
Relations Act.” (R. 68.) 

An order to show cause was issued on the same day, 

returnable Julv 27th. 

* 

On July 27th, at the request of defendants’ counsel, 
the hearing on the order to show cause was adjourned to 
August 4th and the temporary restraining order previously 
issued was continued in effect until that time. 

On August 3rd the defendants filed their return to the 
rule to show cause (R. 70-82) and twelve affidavits in sup¬ 
port of this return. (R. 82-108.) On August 4th the plain¬ 
tiff filed six affidavits in support of its motion for a pre¬ 
liminary injunction. (R. 109-125.) 

On the return of the order to show cause on August 
4th the District Court, acting through Mr. Justice Bailey, 
granted a preliminary injunction restraining the Labor 
Board 

“* * * from holding or causing to be held, at any 
time, a hearing under the National Labor Relations 
Act for the purpose of determining whether or not the 
plaintiff is engaging or has engaged in any so-called 
unfair labor practices at its factories in Akron, Ohio, 
or in any other place or places; * * * and from further 
enforcement or attempted enforcement of the National 
Labor Relations Act against the plaintiff, interfering 
or attempting to interfere with the employees of the 
plaintiff or with the conduct of its manufacturing busi¬ 
ness or with the relations between the plaintiff and its 
emplovees in its manufacturing and production busi¬ 
ness.’’ (R. 126.) 

On August 6th defendants filed a motion to dismiss the 
Bill of Complaint (R. 127-132) and on August 12th Mr. 
Justice Bailey granted that motion (R. 132-3), stating, by 




4 


way of explanation, that he made it a practice to follow 
the previous rulings of his colleagues on the District Court 
and that he would therefore follow the decision of Mr. 
Justice Adkins who had sustained motions to dismiss in 
several cases of the same character recently presented to 
him. 

In the same order in which he granted the motion to 
dismiss, Mr. Justice Bailey continued in effect the prelimi¬ 
nary injunction previously issued by him. 

“ponding the determination of an appeal to be taken 
from the decree entered herein by the plaintiff within 
the time prescribed by law." (R. 133.) 


It is from this order granting defendants' motion to 
dismiss, but continuing the preliminary injunction in effect, 
that the plaintiff has appealed. Since this matter is pre¬ 
sented here as it was in the Court below, upon a motion 
to dismiss—admitting all allegations of the bill—we must 


first determine the nature and force of those admitted al¬ 


legations. 


THE ADMITTED ALLEGATIONS OF THE BILL. 

(1) The business of the plaintiff at Akron, Ohio, 
has a going concern value in excess of $100,000,000 and 
in the absence of interference by the defendants is capable 
of producing an income of several million dollars per year. 
(R. 3.) 

(2) If the National Labor Relations Act is enforced 
against the plaintiff, its business as a going concern will 
be greatly damaged and impaired. (R. 4.) 

(3) Plaintiff is engaged in the local and intrastate 
business of manufacturing tires and other rubber goods at 
its factories in Akron, where it changes the character, util¬ 
ity, and value of raw materials into finished products of 
various kinds. (I\. 4.) 


0 


(4) Plaintiff employs approximately 14,000 persons at 
its Akron factories and the relationships between it and its 
employees are entirely in intrastate manufacturing* and not 
in interstate commerce. (R. 4-5.) 

(5) Each of plaintiff's employees is working under 
an oral employment contract which governs the rate of 
pay, hours, and other conditions of employment; said con¬ 
tracts are terminable at the will of either party and are 
entered into and performed entirely within the State of 
Ohio. (R. 5.) 

((i) In charging plaintiff with engaging in unfair 
labor practices defendants are causing the plaintiff to in¬ 
cur the odium and ill will of the public and its employees 
and such odium and ill will will be continued and magnified 
so long as the proposed hearings are scheduled. (R. 10.) 

(7) Practically all of plaintiff's employees have exer¬ 
cised their privilege of bargaining with the management 
through the medium of the Goodyear Industrial Assembly 
since its inception in 1919, and during the past fiscal year 
approximately 90% of said employees participated in the 
activities of this Assembly. (R. 10.) 

(8) The relationship and dealings between plaintiff 
and the Industrial Assemblv have been mutually satisfac- 
tory to the plaintiff and its employees. (R. 11.) 

(9) The proposed hearing is intended arbitrarily to 
disrupt and interfere with such relations and dealings and 
by reason thereof will cause discontent and dissatisfaction 
among plaintiff’s employees. (R. 11.) 

(10) Plaintiff has always enjoyed the good-will, co¬ 
operation, and friendly feeling of its employees and the 
continued enjoyment of this good-will is an essential busi¬ 
ness asset of the plaintiff on which depends the uninter¬ 
rupted and efficient operation of its Akron factories. (R. 
13, 14.) 


(11) The interposition of the defendants between the 
plaintiff and its employees will impair existing contracts, 
relations, and bargaining machinery, will disrupt the 
friendly relationship now and heretofore existing between 
the plaintiff and its employees. This was the avowed pur¬ 
pose and intent of the United Rubber Workers of America 
in filing the charges against the plaintiff, as a consequence 
of which the defendants issued the complaint against plain¬ 
tiff. (R. 13.) 


(12) In the latter part of 1933 some of plaintiff's em¬ 
ployees organized a local branch of the United Rubber 
Workers of America and bv January and February, 1936, 
300 of plaintiff’s 14,000 employees in Akron were members 
of such local. (R. 11.) 


(13) In February, 1936, approximately 100 member of 
this local union “augmented by residents of Akron out of 
employment, WPA workers, and employees of other fac¬ 
tories" started a system of chain picketing before the gates 
of plaintiff’s Plant Xo. 2 and this small minority succeeded 
in shutting down all of plaintiff's factories in Akron for a 
period of approximately five weeks, during which time 
practical!y all of plaintiff's 14,000 employees were forcibly 
prevented from workiny. (R. 11-12.) 


(14) After said strike was settled the plaintiff re¬ 
sumed operations and “took back all of its former em¬ 
ployees, including those who were actively engaged in fur¬ 
thering the interests of said Goodyear Local Xo. 2, LTiited 
Rubber Workers of America. '' (R. 12.) 


(15) After said settlement and during a period of ap¬ 
proximately four months immediately preceding the filing 
of the Bill certain of the union employees of plaintiff en¬ 
gaged in thirty-one different so called “sit down strikes” 
in various departments of the plaintiff's factories. (R. 12.) 


(16) “The effect of these ‘sit down strikes’ is to inter¬ 
rupt the continuity of the production in plaintiff’s factories 
and frequently requires the discontinuance of all opera¬ 
tions and the temporary unemployment during the period 
of said ‘sit down strike’ of a large number of plaintiff’s em¬ 
ployees who actually wish to work.” (R. 12.) 

(17) The interposition of the Board between plain¬ 
tiff and its employees will impair the existing contracts 
between the plaintiff and its employees and this was the re¬ 
sult desired by the United Rubber Workers of America in 
filing the charges upon which the complaint of the Board 
against plaintiff was based. (R. 13.) 

(18) Plaintiff now has outstanding contracts of em¬ 
ployment with its employees upon mutually satisfactory 
terms and the Labor Board, by calling the hearings, now 
proposes to breach and void these existing contracts of em¬ 
ployment. The Board is attempting to breach and void 
these contracts for the purpose of restricting, infringing, 
and curtailing the liberty of contract of the plaintiff and its 
employees and for the purpose of substituting therefor, 
among all its employees (and against the will of plaintiff) 
the labor doctrine of majority rule. (R. 16.) 

We ask the Court to bear these admitted allegations in 
mind—particularly the allegations dealing with the recent 
labor difficulties at the plaintiff’s Akron plant—as it con¬ 
siders the argument which is to follow. 

ERRORS RELIED UPON. 

The errors upon which the plaintiff relies are set forth 
in detail in its Assignment of Errors. (R. 134-8.) These 
errors mav be summarized and will be discussed under the 
following propositions: 

(1) The allegations of the Bill—admitted by the 

motion to dismiss—show imminent danger of substan- 
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tial damage to plaintiff and its business and establish 
a case for equitable relief. (Assignments of Error I, 
II, III, IV, V, VI, VII, IX.) 


(2) The National Labor Relations Act cannot 
constitutionally be applied to the intrastate manufac¬ 
turing operations of the plaintiff. (Assignments of 
Error VIII, X, XI, XII, XIII.) 

(3) The National Labor Relations Act is uncon¬ 
stitutional in toto. (Assignments of Error X, XI, XII.) 

(4) Plaintiff is entitled to a declaratory judgment 
holding that the National Labor Relations Act either 


has no application to plaintiff or is unconstitutional as 
applied to plaintiff's intrastate manufacturing busi¬ 
ness. (Assignment of Error XIV.) 


ARGUMENT. 

This Court has recently decided a case which is 
similar in many respects to the matter now presented. 
Heller Bros. Co. r. Ralph A. Lind, et al.. (No. (>(>!)(>, decided 
November J), 193b). The Court did not decide the Heller 
Bros, case, and the six other cases decided with it, on the 
ground that the National Labor Relations Act was consti- 
tutional, but on the single, narrow ground that there were 
no allegations of “threatened invasion of the rights of any 
of appellants such as would, if not restrained, result in sub¬ 
stantial damage." The question whether a bill alleges 
facts indicating substantial damage and a consequent right 
to equitable relief must, in the last analysis, depend upon 
the particular facts set forth in the bill and we shall there¬ 
fore turn first to a consideration of those facts—admitted 
by the motion—and then proceed to an examination of the 
constitutionality of the Act under the purported authority 
of which the defendants are acting. 


I. THE ALLEGATIONS OF THE BILL—ADMITTED BY THE 
MOTION TO DISMISS—SHOW IMMINENT DANGER OF 
SUBSTANTIAL DAMAGE TO PLAINTIFF AND ITS BUSI¬ 
NESS AND ESTABLISH A CASE FOR EQUITABLE RE¬ 
LIEF. 

The fundamental distinction between the case now 
presented to the Court and those upon which the defend¬ 
ants relv is that the threatened action of the defendants 
does not affect the plaintiff alone, but interferes with the 
relationship between the plaintiff and other persons, namely, 
its employees. If a man is threatened with a criminal pros¬ 
ecution under an unconstitutional statute, he can raise the 
constitutional question in the criminal case and have it dis¬ 
posed of as promptly, clearly, and completely as would be 
possible if he brought a proceeding to enjoin the District 
Attorney or other prosecuting officer from proceeding un¬ 
der the unconstitutional statute. For this reason it is the 
general rule, subject to some exceptions which we shall 
point out, that a court of equity will not take jurisdiction to 
enjoin a criminal prosecution. 


Similarly, if the Federal Trade Commission or a simi¬ 
lar governmental bodv, which has an admitted constitu- 
tional function within a certain sphere, starts or threatens 
to start a proceeding against a party which is or may be 
outside of its constitutional sphere, the constitutional ques¬ 
tion can ordinarily be raised and disposed of in any pro¬ 
ceeding brought by the Trade Commission as promptly, 
clearly, and completely as in an equitable suit to enjoin the 
proposed proceedings. Under such circumstances there 
are only two parties involved, the Federal Trade Commis¬ 
sion or other prosecuting body, on the one hand, and the 
respondent or defendant, on the other, and the constitu¬ 
tional right of the prosecuting body to proceed against the 
respondent can ordinarily be determined in the course of 
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such prosecution itself, rather than by an independent suit 
in equity. We submit that this is plainly the explanation 
of certain cases relied upon by the defendant in briefs pre¬ 
viously filed with this Court and cited by this Court in its 
opinion in the Heller case. 

Thus, in Dalton Adding Machine Co. v. State Corpora¬ 
tion Commission, 236 U. S. 699, a foreign corporation 
brought suit to restrain the enforcement of a state statute 
requiring foreign corporations doing business in Virginia 
to obtain a license. It was plaintiff’s contention that its 
only business within the state was interstate in character. 
There was no claim that the statute in question was uncon¬ 
stitutional, the plaintiff merely resting its case upon the 
fact that it did not come within the terms of the statute. 
The court dismissed the bill on the ground that this question 
could be properly raised in any proceeding against the plain¬ 
tiff to enforce the statute. 


Similarly, in Federal Trade Commission r. Claire 
Furnace Com pang, 274 U. S. 160, there was no claim that 
the Federal Trade Commission Act was unconstitutional, 
but merely that the plaintiffs, who sought the injunction 
against the Trade Commission, were not engaged in inter¬ 
state commerce and hence were not subject to the Act. 

As distinguished from these cases, in which onlv two 
» • 

parties were involved, the prosecuting or investigatory body 
on the one hand and the respondent on the other, the pres¬ 
ent case presents a situation in which the Labor Board— 
a wholly illegal body and an officious intermeddler, if our 
constitutional proposition is sound—is undertaking to inter¬ 
fere with and adjudicate upon the relationship existing 
between the plaintiff and third parties—its employees. It 
is this distinction which differentiates the present case 
completely from the cases involving criminal prosecutions, 
proceedings by the Federal Trade Commission, proceedings 


by the Interstate Commerce Commission, proceedings by 
state taxing authorities, and other similar cases in which 
injunctive relief was denied. 

There is probably no more delicate relationship—and 
certainly none where the consequences of unrest or inhar¬ 
monious relations are so speedily reflected in the profit and 
loss statement—than the relationship between employer and 
employee. The admitted allegations of the Bill disclose 
that since 1919—about seventeen years—the plaintiff has 
negotiated with its employees through the Goodyear In¬ 
dustrial Assemblv which has a legislative bodv of senators 
and representatives elected annually by the employees. 
During the year immediately preceding the filing of the com¬ 
plaint approximately 90% of plaintiff's employees partici¬ 
pated in the activities of this Assembly. It is further al¬ 
leged in the Bill that although the relations and dealings 
of the Industrial Assembly have been mutually satisfactory 
to the plaintiff and its employees, the proposed hearing 
to he conducted by the Board is intended arbitrarily and 
unlawfully to disrupt and interfere with such relations and 
dealings and will cause discontent and dissatisfaction among 
the employees , and that the proposed hearing will result 
in an order of the Board to the plaintiff directing the plain¬ 
tiff to withdraw all recognition from the members of the 
Industrial Assemblv. 

Xow it is all well enough to say, as several courts have 
said in refusing to enjoin the Labor Board, that no order 
of the Labor Board is effective or can be enforced without 
resorting to a court under the express provisions of the 
statute. The fact is, however, that such a statement dis¬ 
regards the realities of the situation in favor of theoretical 
considerations. We are dealing with a practical situation 
of business relations conducted by the ordinary layman 
without much, if any, knowledge of the law. The man on 



12 


the street—an employee of the plaintiff—does not under¬ 
stand that the, pronouncements of the National Labor Re¬ 
lations Board have no legal effect and cannot be enforced 
in the absence of a court order. On the contrary, all he 
knows is that the National Labor Relations Board has been 
established by an act of Congress which has purported to 
confer authority upon the Board to deal with industrial 
questions and so called “unfair labor practices,” and that 
the Board has undertaken to act indiscriminately in refer- 
ence to manufacturers, even though thev are enpaired onlv 
in intrastate commerce. The man on the street and plain¬ 
tiff’s employees have no way of knowing that the pro¬ 
nouncements of the Board are without legal effect until en¬ 
forced bv a court order. Thev necessarily regard the 
decision of the Board as an authoritative pronouncement 
issued by a department of the Federal Government appar¬ 
ently—and so far as they know actually—clothed with au¬ 
thority to deal with such questions. 

A striking illustration of the consequences which are 
almost certain to ensue from the intermeddling bv the 
Labor Board in the intrastate manufacturing affairs of the 
plaintiff is furnished by the experience of Jones & Laughlin 
Steel Corporation. The Labor Board filed a complaint 
against Jones & Laughlin, made findings and an order 
against it, and then filed suit in the Circuit Court of Ap¬ 
peals for the Fifth Circuit to enforce that order. That 
Court on June 15, 1936, refused to sustain the Labor Board 
and held that it had no jurisdiction. This decision, as a 
theoretical matter, should have completely discredited the 
decision of the Labor Board as being made without juris¬ 
diction, and yet we find that even after that decision—re¬ 
versed and discredited as it should have been—it was re¬ 
ferred to by a labor leader in a public document as though 
it were entitled to some credit or some respect. Thus, in 


August, 1936, more than a month after the decision of the 
Court of Appeals, Philip Murray, head of the Steel Work¬ 
ers Organizing Committee, included the following state¬ 
ment in a telegram to Governor Landon: 

“So serious are Jones & Laughlin coercive tactics, 
recently exposed by the National Labor Relations 
Board, and so foreign are they to your quoted beliefs 
in respect to a bona fide labor union that I feel you 
owe it to yourself to carry your message personally 
to the workmen at Aliquippa.” (Time, August 10, 
1936, page 18.) 

If this is the character of use to which a decision or 
finding of the Board may be put, even after it has been 
reversed and discredited by the Court of Appeals, it is 
evident how great an abuse might and almost certainly 
would be made of a decision of the Labor Board between 
the time when it is announced and the time when it can be 
reviewed bv a court to establish that the Board had no 
jurisdiction and was exercising authority not conferred on 
it by the statute or which Congress was powerless to con¬ 
fer upon any board. 

The Bill sets forth in detail (R. 11-12) the labor diffi¬ 
culties which had interfered with the plaintiff’s manufac¬ 
turing operations during the period of five months imme¬ 
diately preceding the filing of the Bill of Complaint. These 
allegations disclose that a relatively small number of plain¬ 
tiff’s employees, about 1% or 2%, augmented by other resi¬ 
dents of Akron who were out of employment or employed 
by other rubber companies picketed the plaintiff’s plant and 
for a period of approximately five weeks in February and 
March, 1936, forcibly prevented practically all of plaintiff’s 
14,000 employees from working. (R. 11-12.) Since the 
settlement of that strike and in the four months’ period 
immediately preceding the filing of the Bill there had been 


thirty-one so called “sit down strikes’’ in plaintiff's plant, 
which frequently required the discontinuance of all oper¬ 
ations and the temporary unemployment during the period 
of such “sit down strikes” of a large number of plaintiff’s 
employees. (R. 12.) 

We respectfully urge the Court to consider all the 
allegations of the Bill against this background of industrial 
unrest and high tension. In this connection we call the 
Court's attention to two recent decisions of Judge Morris 
in the District Court for Xew Hampshire. In one of these 
cases, Dartmouth Woolen Mills, Die. r. Myers, decided Oc¬ 
tober 26, 1936, C. C. II. Labor Service, Paragrapli 16,319, 
page 16,790, the court refused to enjoin a hearing before 
the Labor Board on the ground that mere allegations of 
unconstitutionality and general allegations of irreparable 
injury are not grounds for equitable relief. 

On the other hand, almost simultaneously with the 
Dartmouth Woolen Mills decision, Judge Morris granted 
an injunction against the Labor Board in Cocheco Woolen 
Mfg . Co. v. Myers, October, 1936, C. C. H. Labor Service, 
Paragraph 16,320, page 16,792. In this latter case Judge 
Morris reviewed the recent history of labor difficulties in 
the plant of the:Cocheco Company and concluded that pro¬ 
ceedings bv the Board would necessarilv aggravate those 
difficulties and that, since the National Labor Relations 
Act could not properly be applied to the intrastate manu¬ 
facturing operations of such a company, the injunction 
should issue. Thus the court said: 

“Considering all these facts, to hold a hearing be¬ 
fore the Board would result, as one witness described 
it, like putting salt on raw flesh. 

# • • 

“I do not hold that the Act is wholly unconstitu- 

•> 

tional, but I do hold that as applied to the Cocheco 
Woolen Manufacturing Company it has no application. 


There may be and probably are companies employing 
men who are engaged in interstate commerce to such 
extent that they would come within the Act, but upon 
the facts before me I find that the Cocheco Woolen 
Manufacturing Company with reference to its produc¬ 
tion employees is not engaged in interstate commerce. 

“Holding as I do that such is the fact and that the 
Act cannot be applied to the Cocheco Company and 
finding as I do that a hearing held by the Board would 
accomplish nothing except to stir up strife, with the 
possible result of displacement of over 300 operatives 
of the mill and irreparable injury to the corporation, 
I hold that the petitioners are entitled to injunctive 
relief.” 

The application of Judge Morris’s decision in the 
Cocheco case to the situation now presented to the Court 
is obvious. When the Bill was filed, the plaintiff, like the 
Cocheco Company, was in the midst of severe industrial 
strife with its employees, fomented by a relatively small 
percentage of them, which had resulted in closing plaintiff’s 
plant completely for five weeks and in seriously crippling 
its operations for four months thereafter. Under such 
circumstances for the Labor Board, a whollv unauthorized 
and officious intermeddler, to step into such a situation and 
attempt to make decisions and public announcements about 
the so called “unfair labor practices” of the plaintiff, 
would be, as Judge Morris said, “like putting salt on raw 
flesh.” 

The irreparable damage which would necessarily ac¬ 
crue to the plaintiff from the interference of the Labor 
Board and the holding of the proposed hearings is well illus¬ 
trated by the affidavits filed by the Labor Board in the Dis¬ 
trict Court in opposition to plaintiff’s motion for a prelim¬ 
inary injunction. (R. 83-108.) These affidavits disclose that 
the Labor Board and its representatives are inculcating the 
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belief in plaintiff's employees that it is possible for those 
employees to confer jurisdiction on the Labor Board if 
they employ force and violence during the progress of 
strikes to prevent the plaintiff from receiving goods shipped 
to it in interstate commerce or from shipping its goods 
after manufacture in interstate commerce. There can be 


no question from the affidavits filed by the Board that this 


is precisely the effect of what it is engaged 


in doing: 


Twelve affidavits were filed in opposition to plain¬ 
tiff's motion for a preliminary injunction; seven from em¬ 
ployees of the plaintiff, two from a former employee, now 
president of the local union, one from the president of the 
international union, and two from an employee of the Labor 
Board. An examination of the affidavits which the Board 


secured from plaintiff’s employees will show how this 
wholly unwarranted belief is being spread among the em¬ 
ployees. The affidavits of Ileclit (R. 96), A. A. Wilson (R. 
99), John Wilson (R. 101), and Vaught (R. 106), show that 
they have been in the employ of the plaintiff for periods of 
nine, eleven, twelve, and thirteen years, respectively, that 
plaintiff receives a larg amount of the raw materials used 
in its manufacturing processes as a result of interstate ship¬ 
ments, and that large quantities of plaintiff's finished prod¬ 
ucts are shipped by common carriers, either railroad or 
truck lines, into other states and foreign countries. There 
is no dispute about these facts and, as indicated by the de¬ 
cision of the Supreme Court in Carter v. Carter Coal Com¬ 
pany . 298 U. S. 238, they are wholly insufficient to confer 
jurisdiction upon the Labor Board. The affidavit of John 
Wilson goes on to show that during the strike, from Feb¬ 
ruary 17 to March 21, 1936, “there were only five trucks 
and/or trailers made shipments from Plant Xo. 1.” The 
affidavit of Vaught (R. 106) shows that during the same 


period 4 4 no cotton fabric or crude rubber was shipped into 
the plants of The Goodyear Tire & Rubber Company, with 
the exception of one car.” 

Now why was it that no raw materials were shipped 
into the plant of The Goodyear Tire & Rubber Company 
and relatively few truck shipments were made out of the 
plant of the company during the period of the strike? We 
are not left to conjecture on that point. The affidavits 
which the Board has secured from plaintiff's employees 
show why and how these shipments were interrupted. Let 
us turn to the affidavits of Pippin (R. 90) and the two affi¬ 
davits of Oharrah. (R. 88-9, 91-3.) The affidavit of Pippin 
states that lie has been in the employ of the plaintiff for 
the past ten years and then continues (R. 90): 

44 * * * that during the strike at The Goodyear Tire 
& Rubber Company from February 17 to March 21, 
1930, only empty freight cars were permitted by the 
striking employees to enter the plants of The Good¬ 
year Tire c(' Rubber Company , although ordinarily 
loaded cars of fabric and crude rubber are shipped 
into the plants of The Goodyear Tire & Rubber Com¬ 
pany almost every day; that during said strike every 
railroad ear was inspected, and that during said strike 
no crude rubber or cotton fabric, or other raw mate¬ 
rials, were shipped into the plant, excepting one car¬ 
load of fabric.” (Italics ours.) 


When this employee says that “only empty freight cars 
were permitted by the striking employees to enter the 
plants” and that “every railroad car was inspected” it 
can mean only one thing—that the striking employees were 
by force and violence preventing the cars from entering 
the plants of the plaintiff and were inspecting the cars, 
which they had no right to do, to be sure that no raw mate¬ 
rials were allowed to enter the plant. These statements 
are from an affidavit furnished by the Labor Board in an 
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effort to shore its own jurisdiction over the plaintiff's 
manufacturing activities. The unavoidable result of such 
proceedings by the Board is to spread the opinion among 
plaintiff's employees that jurisdiction may be conferred 
upon the Labor Board if strikers employ force and violence 
to prevent interstate shipments. 

The second affidavit of Mr. Oharrah (R. 91-3) shows 
that he has been in plaintiff's employ for the past sixteen 
years, that during the strike 1 at the plaintiff's plant, be¬ 
tween Februarv 17 and March 21, 193d, he was called to 
the office of The Baltimore and Ohio Railroad Company in 
Akron and was there threatened with an injunction pro¬ 
ceeding in the Federal Court unless the striking employees 
permitted The Baltimore and Ohio Railroad Company to 
move interstate shipments in and out of the plaintiff's 
plant. The affidavit then continues (R. 92): 


4 . * * 


that affiant thereupon obtained the consent 
of said striking employees to permit the removal of 
said ears from the plants of The Goodyear Tire & 
Rubber Company. 

“Affiant further says that thereupon said striking 
employees permitted the Baltimore & Ohio Railroad 
Company, the Akron, Canton & Youngstown Railroad 
Company and the Barberton Belt Line Railroad to 
move empty cars only into the plants of The Good¬ 
year Tire & Rubber Company, and thereafter did not 
interfere with the removal of loaded cars by said rail¬ 
roads out of the plants of The Goodyear Tire & Rub¬ 
ber Company; that every railroad ear moved into the 
plants of The Goodyear Tire & Rubber Company dur¬ 
ing said strike rras inspected by the striking em¬ 
ployees , and with the exception of one carload of cot¬ 
ton fabric and carloads of coal, all of the cars moved 
into the plants of The Goodyear Tire & Rubber Com¬ 
pany during said strike were empty cars; that all of 
the cars removed during said strike from the plants 


of The Goodvear Tire & Rubber Company were like- 
wise inspected by the striking employees, and were 
permitted to be removed under the threat that any 
interference therewith by the striking employees would 
be a restraint upon interstate trade, in violation of 
the laws of the United States, and that the railroad 
cars removed during the strike were loaded with the 
products of The Goodyear Tire & Rubber Company.’’ 
(Italics ours.) 


When this employee states that the striking employees 
“permitted’’ the railroad companies to move their cars 
and that “every railroad car * * * was inspected by the 
striking employees” there can be no question that this per¬ 
mitting and inspecting resulted from force and violence 
used by the strikers. And yet these facts are set forth hi 
an affidavit by the Labor Board in an effort to support its 
own jurisdiction. 

Similarly, in Mr. Oharrah’s first affidavit he incorpo¬ 
rates a letter from the Red Star Transit Company, Inc., 
with offices in various cities throughout Ohio, Michigan, 
and Pennsylvania, to Goodvear Local Lriion No. 2. We 
quote the letter in full (R. 89-90): 

“Goodyear Local Union No. 2 March 11, 1936 

East Market Street Akron, Ohio. 

Akron, Ohio. 

“As per conversation with Mr. Wilson of March 10, 
1936 we hereby agree not to deliver any freight, or 
take out any freight from the Goodyear plants during 
the period of the strike that is now in progress in re¬ 
turn for vour courtesv of allowing us to remove our 
two (2) trailers that are now at the Goodyear plant 
No. 1. 

Verv trulv vours, 

Red Star Transit Co., Inc., 
Akron, Ohio, 

By C. E. Cooper, 

Agent.” 



This letter tells the story more eloquently than we can. 
The Red Star Transit Company evidently had two trailers 
at the Goodvear Plant Xo. 1 which it wished to remove and 
* * in return for your (the union’s) courtesy’’ in allowing 
the trucking company to remove its own property the 
trucking company agreed with the union that it would de¬ 
liver no more freight to or from The Goodyear Company 
during the period of the strike. 

Here, again, the force and violence employed by the 
strikers was being used to impound the property of an in¬ 
nocent third party and to coerce it into refusing to make 
shipments to or from the plaintiff’s plant, as the price of 
releasing that property. That fact is relied upon by the 
Labor Board and is brought out bv it in an affidavit from 

V • 

one of plaintiff’s own employees in an effort to sustain the 
Board's jurisdiction. 

It is evident from the affidavits just discussed that 
defendants, through their representatives, are inculcating 
into the minds of plaintiff’s employees the idea that juris¬ 
diction may lie conferred upon the Board if strikers by 
threats or violence or other similar means interfere with 


the interstate shipments of the plaintiff. It is impossible 
to imagine a more flagrant violation of the plaintiff’s rights 
or a violation leading more clearly to irreparable damage. 

It is further alleged in the Bill that there are outstand¬ 
ing contracts of employment between the plaintiff and its 
employees and that the Labor Board now proposes to induce 
breaches of these outstanding contracts. These allegations 
have been admitted bv the defendants’ motion to dismiss 


and it is upon those admitted allegations that the motion 
must be decided. It has been the settled law both in Eng¬ 
land and in this countrv for at least the last fiftv vears that 
it is an actionable wrong to induce the breach of a contract 
and that courts of equity will lend their assistance by en- 


joining such interference with contractual relations. 5 
Pomeroy's Equity Jurisprudence, 2d Edition, §§2020, 
2023. This rule has been applied by the Supreme Court 
and other federal courts in protecting contracts of employ¬ 
ment, and those courts have repeatedly enjoined third 
parties from interfering with the employer-employee rela¬ 
tionship. 

In Hitch man Coal & Coke Co. v. Mitchell , 245 U. S. 229 
(1917), the Supreme Court affirmed the judgment of the 
District Court granting an injunction against a labor union 
and restraining it from inducing the employees of a coal 
company to join the union in violation of a contract of 
employment which made non-membership in such union a 
condition of employment. In this case the Supreme Court 
recognized the employer’s right to have not only his con¬ 
tracts of employment but the good-will existing between 
himself and his employees protected by the injunctive proc¬ 
ess of equity, and specifically held that it was of no conse¬ 
quence that the employment was at will and terminable 
at any time by either party. Thus the Court said (pp. 
251-2): 

“Plaintiff, having in the exercise of its undoubted 
rights established a working agreement between it and 
its employees, with the free assent of the latter, is en¬ 
titled to be protected in the enjoyment of the result¬ 
ing status, as in any other legal right. That the em¬ 
ployment was ‘at will,’ and terminable by either party 
at any time, is of no consequence. In Truax v. Raich , 
239 U. S. 33, 38, this court ruled upon the precise ques¬ 
tion as follows: * * * 

“In short, plaintiff was and is entitled to the good 
will of its employees, precisely as a merchant is en¬ 
titled to the good will of his customers although they 
are under no obligation to continue to deal with him. 
The value of the relation lies in the reasonable prob- 



ability that by properly treating its employees, and 
paying them fair wages, and avoiding reasonable 
grounds of complaint, it will be able to retain them 
in its employ, and to fill vacancies occurring from time 
to time by the employment of other men on the same 
terms. The pecuniary value of such reason-able prob¬ 
abilities is incalculably great , and is recognized by the 
law in a variety of relations." (Italics ours.) 

Similarly, in Truax v. Raich , 239 U. S. 33 (1915), the 
Court recognized and protected by the injunctive process 
a contract of employment at will. Thus the Court said 
(p. 33): 

“* * * It is said that the bill does not show an em¬ 
ployment for a term, and that under an employment 
at will the complainant could be discharged at any time 
for anv reason or for no reason, the motive of the em- 
plover being immaterial. The conclusion, however, 
that is sought to be drawn is too broad. The fact that 
the employment is at the will of the parties, respective¬ 
ly, does not make it one at the will of others. The em¬ 
ploye has manifest interest in the freedom of the em¬ 
ployer to exercise his judgment without illegal inter¬ 
ference or compulsion and, by the weight of authority, 
the unjustified interference of third persons is action¬ 
able although the employment is at will.” [Citing many 
cases.] 

In the present case the defendants, according to the 
admitted allegations of the Bill, are not only attempting to 
interfere with the contracts between plaintiff and its em¬ 
ployees but, as shown by the affidavits filed by the Labor 
Board itself in the District Court in support of its jurisdic¬ 
tion, the Board is also engaged in persuading plaintiff’s 
employees that jurisdiction can be conferred upon the 
Labor Board by the use of force and violence to prevent in¬ 
terstate shipments to and from the plaintiff. We submit it 
is impossible to imagine a clearer case for the interposition 
of a court of equity. 
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It remains for us to consider some of the arguments 
advanced by defendants’ counsel in previous cases and 
adopted by some of the courts in refusing to enjoin the 
Board from exercising the illegal powers which it is at¬ 
tempting to usurp. 

A. The argument, relied upon by defendants' counsel, 
that plaintiff has an adequate remedy at law through re¬ 
sistance of any subpoena served upon it, which was adopted 
by the Court of Appeals of the Second Circuit in E. I. 
duPont deNcmours v. Boland, 85 F. (2d) 12, is unsound: 

First, because it overlooks the fact that plaintiff may 
be deprived of this remedy by failure of the Board to re¬ 
sort to any compulsory process against the plaintiff, and a 
remedy of which a party may be deprived by the action of 
his adversary is obviously inadequate. 

Second, because such remedy requires the plaintiff to 
guess, at the risk of losing substantial rights, whether the 
jurisdiction of the Board will ultimately be sustained by the 
court of last resort. 

B. The argument, relied upon by defendants' counsel 
and adopted by some of the courts in refusing to grant an 
injunction, that plaintiff has an adequate remedy at laic ,— 
i.e. by following the statutory provisions for reviewing ac¬ 
tions of the Board—is unsound: 

First, because it completely overlooks the irrecover¬ 
able expense and harassment to plaintiff which is neces¬ 
sarily involved in permitting an extended examination and 
hearing by the Board, which is wholly without authority 
because of the obvious unconstitutionality of the Act as ap¬ 
plied to plaintiff and its relationship to its employees. 

Second, because, in view of the unconstitutionality of 
the Act itself, any language of the Act providing for review 
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falls with the remainder of the Act. That is, a remedy 
which is a part of a statute invalid in toto is no remedy 
at all. 

Norton v. Shelby County, 118 IT. S. 425. 

The rule announced by the Supreme Court in the 
Shelby County case has been applied by two district courts 
in holding that the National Labor Relations Act is wholly 
unconstitutional and that an injunction should therefore is¬ 
sue. 

Stout v. Pratt, 12 F. Supp. 864 (D. C., AY. D., Mis¬ 
souri, December 21, 1935). Otis, D.J .; 

El Paso Electric Co. r. Elliott, 15 F. Supp. 81 (D. C., 
AY. D., Texas, June 10, 1936). Charles Boynton, 
D.J. 

Third , because the right of the plaintiff to rely upon 
the unconstitutionality of the Act might be seriously jeop¬ 
ardized if it appealed, under the Act, since a party may 
not proceed under a particular law and at the same time 

assail its validity. 

♦ 

Chant let on Corporation r. Sinclair, 264 U. S. 543 
(1924); 

Buck r. Kuykendall, 2(57 U. S. 307 (1925); 

Kansas City Co. v. Stiles, 242 U. S. Ill (1916); 

Gnat Ealls Manufacturing Co. r. Attorney General, 
124 V. S. 581 (1S88). 

Fourth, because the argument completely overlooks the 
damage which would necessarily result to plaintiff and to 
the relationship between plaintiff and its employees from 
an order of the Labor Board, even if the Board made no at¬ 
tempt to enforce such an order by appeal to the courts. 

Fifth, because this argument completely overlooks the 
frequent holdings of the Supreme Court that an extraordi- 
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nary remedy (e.g. mandamus) is warranted where a party 
is in danger, as here, of being compelled to try his lawsuit 
before a tribunal that has no jurisdiction thereof. 

Matter of Simons. 247 U. S. 231; 

Matter of Skinner and Eddy Corporation, 265 U. S. 

86 . 

Sixth, because this argument overlooks the irreparable 
injury which must necessarily result from having an offi¬ 
cious and wholly unauthorized body undertake to exercise 
jurisdiction and make decisions with respect to the delicate 
relationship between employer and employee. 

Seventh, because this argument overlooks the irrepa¬ 
rable damage which will necessarily result to plaintiff’s 
business and good-will in a highly competitive industry, 
from being subjected to the harassment of defendants’ 
attentions when none of its competitors are similarly 
favored. 

Eighth, because this argument overlooks the admitted 
allegations of the Bill that defendants are undertaking to 
induce plaintiff’s employees to break their contracts of em¬ 
ployment and further overlooks the fact disclosed bv the 
affidavits of the Labor Board, namely, that it is engaged in 
persuading plaintiff’s employees that they may confer ju¬ 
risdiction upon the Board by resorting to force and vio¬ 
lence to interfere with interstate shipments to and from 
the plaintiff. 

We have discussed first the question whether the allega¬ 
tions of the Bill disclose a suitable case for the exercise of 
equitable remedies, since that is the ground upon which this 
Court disposed of the Heller Bros, case and the other six 
cases decided with it, and we have postponed a discussion of 
the constitutional questions and the applicability of the Act 
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to the intrastate manufacturing operations of the plain¬ 
tiff because we, believe those questions are clearly settled in 
plaintiff's favor by binding adjudications of the Supreme 
Court. We turn briefly to a discussion of those questions. 

II. THE NATIONAL LABOR RELATIONS ACT CANNOT CON¬ 
STITUTIONALLY BE APPLIED TO THE INTRASTATE 
MANUFACTURING OPERATIONS OF THE PLAINTIFF. 

The admitted allegations of the Bill show that plain¬ 
tiff is engaged in the local and intrastate business of manu¬ 
facturing automobile tires and other rubber goods at its 
factories in Akron, Ohio, where it changes the character, 
utility, and value of raw materials into finished products 
of various kinds. (B. 4.) The recent decision of the Su¬ 
preme Court of the United States in Carter v. Carter Coal 
Co ., 298 U. S. 238 (May 18, 1936), establishes beyond con¬ 
troversy that the power of the Federal Government does 
not extend to the control or regulation of the relationship 
between an employer and his employee merely because the 
product produced will ultimately be transported in inter¬ 
state commerce. The language used bv Mr. Justice Suther- 
land in announcing the opinion of the Court could not be 
more apposite to the present situation if it had been writ¬ 
ten to apply to this case. Thus he said (p. 303): 

“* * * One who produces or manufactures a com¬ 
modity, subsequently sold and shipped by him in inter¬ 
state commerce, whether such sale and shipment were 
originally intended or not, has engaged in two distinct 
and separate activities. So far as he produces or man¬ 
ufactures a commodity, his business is purely local. So 
far as he sells and ships, or contracts to sell and ship, 
the commoditv to customers in another state, he en- 
gages in interstate commerce. In respect of the for¬ 
mer, he is subject only to regulation by the state; in 
respect of the latter, to regulation only by the federal 


government. Utain Power & L. Co. v. Pfost, 286 U. S. 
165, 182. Production is not commerce; but a step in 
preparation for commerce. Chassaniol v. Greenwood , 
291 U. S. 584, 587.” 

And, again (pp. *>08-9): 

“Much stress is put upon the evils which come from 
the struggle between employers and employees over the 
matter of wages, working conditions, the right of col¬ 
lective bargaining, etc., and the resulting strikes, cur¬ 
tailment and irregularity of production and effect on 
prices; and it is insisted that interstate commerce is 
greatly affected thereby. But, in addition to what has 
just been said, the conclusive answer is that the evils 
are all local evils over which the federal government 
has no legislative control. The relation of employer 
and employee is a local relation. At common law, it 
is one of the domestic relations. The wages are paid 
for the doing of local work. Working conditions are 
obviously local conditions. The employees are not en¬ 
gaged in or about commerce, but exclusively in produc¬ 
ing a commodity. And the controversies and evils,, 
which it is the object of the act to regulate and mini¬ 
mize, are local controversies and evils affecting local 
work undertaken to accomplish that local result. Such 
effect as they may have upon commerce, however ex¬ 
tensive it mav be, is secondary and indirect. An in- 
crease in the greatness of the effect adds to its im¬ 
portance. It does not alter its character.” 

Since the decision of the Carter case by the Supreme 
Court, four different Circuit Courts of Appeals have ap¬ 
plied the same rule to the activities of the National Labor 
Relations Board and have held that they cannot be extend¬ 
ed to the relationship between an employer engaged in 
manufacture and his employees. 

National Labor Relations Board v. Jones & Laugh- 
lin Steel Corporation, 83 F. (2d) 998, (C. C. A. 
5, June 15, 1936); 
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Fruehauf Trailer Co. v. National Labor Relations 
Board. 85 F. (2d) 391 (C. C. A. 6, June 30,1936); 

Xafioiial Labor Relations Board v. Friedman-IIarry 
Marks Clothing Co.. 85 F. (2d) 1, (C. C. A. 2, 
July 13, 1936); 

Foster Bros. Manufacturing Co. Inc. r. National 
Labor Relations Board. (C. C. A. 4, October 
6, 1936), 0. 0. II. Labor Service, Paragraph 
16,314, page 16,778. 


In the Jones <f* Laughlin case the Labor Board con¬ 
tended that since the employer imported his raw materials 
in interstate commerce and exported a large part of the 
finished product in interstate commerce and strikes would 
necessarily curtail these interstate shipments, the relation¬ 


ship between the employer and the employee in the manu¬ 
facturing process itself was subject to regulation. The 
Court of Appeals for the Fifth Circuit disposed of this 
contention in the following language (83 F. (2d) 999): 


“* * * Xor is it important that the employer imports 
part of his raw materials in interstate commerce and 
sells and exports a large part of his product in inter¬ 
state commerce, which imports and exports would pos¬ 
sibly be stopped by a possible strike. The employers 9 
entire business thus connected together does not, as 
respects federal power, make a case different from 
that in which importation of materials, manufacture 
of them, and sale and export of the product are con¬ 
ducted by three persons. The employer here by doing 
all three things does not alter the respective constitu¬ 
tional spheres of the federal a)id state governments. 
The making and fabrication of steel bv Jones & Laugh- 
lin Steel Corporation is production regulable by the 
state of Pennsylvania, notwithstanding the corporation 
also engages in interstate commerce regulable bv Con- 
gress in bringing in its raw materials and again in 
selling and delivering its products.-’ (Italics ours.) 


See, also, 

Schechter Corporation v. United States, 295 U. S. 495 
(1935). ; 

We will not burden the Court with an exhaustive ex¬ 
amination of the earlier decisions of the Supreme Court 
which fully uphold and justify the decisions just cited. 
These recent pronouncements conclusively establish that 

the National Labor Relations Board cannot constitutionally 

* 

exercise anv authority over the intrastate manufacturing 
operations of the plaintiff. The fact that plaintiff’s opera¬ 
tions are confined to intrastate manufacturing is admitted 
bv the motion to dismiss. 

HI. THE NATIONAL LABOR RELATIONS ACT IS 
UNCONSTITUTIONAL IN TOTO. 

The reasons upon which the plaintiff relies to establish 
that the National Labor Relations Act of 1935 is unconsti¬ 
tutional in toto are set forth in detail in Paragraph 9 of the 
Bill (R. 5-8) and in Assignment of Error No. XI. (R. 135-7.) 
Without reviewing all these questions in detail, we shall 
discuss briefly the following grounds of unconstitutionalitv: 

(a) The Act is beyond the federal commerce 
power and violates the Tenth Amendment of the Con¬ 
stitution. 

(b) The Act violates the Fifth Amendment of 
the Constitution. 

(a) The Act Is Beyond the Federal Commerce Power and 
Violates the Tenth Amendment of the Constitution. 

Congress has attempted to cover so broad a field in 
the National Labor Relations Act that it has gone com¬ 
pletely outside of those powers delegated to Congress by the 
Constitution and has thus violated the Tenth Amendment 
of the Constitution which reserves all power to the states 
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and to the people which is not specifically delegated to the 
United States. 

The general scope of the Act and the intention of Con¬ 
gress as to the matters included within its terms may best 
be gathered from Section 1 of the Act itself. (R. 55-6.) This 
section, after deploring the failure of employers to recog¬ 
nize the employees’ right to organize, and detailing various 
evils that flow from this refusal, and after reciting the 
inequality of bargaining power between employers and 
employees and that “protection by law of the right of 
employees to organize and bargain collectively” is a remedy 
for these evils, concludes with this language (R. 56): 

“It is hereby declared to be the policy of the United 
States to eliminate the causes of certain substantial 
obstructions to tlie free flow of commerce and to miti¬ 
gate and eliminate these obstructions when thev have 

*• • 

occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise 
by workers of full freedom of association, self- 
organization, and designation of representatives of 
their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other 
mutual aid or protection.” 

There can be no doubt from this language that the gen¬ 
eral purpose of Congress was to require employers to rec¬ 
ognize and deal with collective organizations of their em¬ 
ployees whether the employer choses to do so or not. It 
is equally apparent that Congress was intending to ex¬ 
tend this “beneficent” regulation over the industrv of 
the country generally and not merely over transactions and 
relationships affecting directly interstate commerce. In 
the Carter case, supra , the court characterized the preamble 
to the Act there under consideration, the Bituminous Coal 
Conservation Act of 1935, in language which is equally ap¬ 
plicable to the recitals just referred to. Thus the court 
said (29S U. S. 289-91): 
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“ Fourth . Certain recitals contained in the act 
plainly suggest that its makers were of opinion that 
* its constitutionality could be sustained under some gen¬ 

eral federal power, thought to exist, apart from the 
s{>ecific grants of the Constitution. The fallacy of that 

► view will be apparent when we recall fundamental prin¬ 
ciples which, although hitherto often expressed in vary¬ 
ing forms of words, will bear repetition whenever their 

► accuracy seems to be challenged. * * * These affirma¬ 
tions—and the further ones that the production and dis¬ 
tribution of such coal ‘directlv affect interstate com- 

* 

► merce,’ because of which and of the waste of the 
national coal resources and other circumstances, the 
regulation is necessary for the protection of such com¬ 
merce—do not constitute an exertion of the will of 
Congress which is legislation, but a recital of consid¬ 
erations which in the opinion . of that body existed and 

r justified the expression of its will in the present act. 

Nevertheless, this preamble may not be disregarded. 
On the contrary it is important, because it makes clear, 
except for the pure assumption that the conditions 
y described ‘directly’ affect interstate commerce, that the 

powers which Congress undertook to exercise are not 
sj>ccific but of the most general character—namely, 
to protect the general public interest and the health 
and comfort of the people, to conserve privately-owned 
coal, maintain just relations between producers and 
„ employees and others, and promote the general wel¬ 

fare, by controlling nation-wide production and dis¬ 
tribution of coal. These, it may be conceded, are ob¬ 
jects of great worth; but are they ends, the at¬ 
tainment of which has been committed by the Consti¬ 
tution to the federal government ? This is a vital ques¬ 
tion; for nothing is more certain than that beneficent 
aims , however great or ivell directed , cccn never serve 
in lieu of constitutional power.'' (Italics ours.) 

It is true of the present Act, as it was of the Coal Con¬ 
servation Act, in the Carter case, that it can be sustained, 
if at alb only under the commerce clause. Section 2 (7), 
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which defines the term “affecting commerce,” shows how 

far Congress attempted to go beyond the field committed 

to the Federal Government bv the Constitution. Thus that 

* 

section reads (R. 56-7): 

“Sec. 2. When used in this Act— 

t i * * * 

“ (7) The term ‘affecting commerce’ means in com¬ 
merce, or burdening or obstructing commerce or the 
free flow of commerce, or having led or tending to 
lead to a labor dispute burdening or obstructing com¬ 
merce or the free flow of commerce.” 


Plainly, the term “affecting commerce” as so defined 
is so broad as to embrace practically the entire field of 
labor relations even in the smallest industrv in the countrv, 
since no industry is so small that it does not have some 
effect, however remote, upon commerce. That this was the 
intention of Congress is further borne out by the exclusion 
of farm and domestic servants in Section 2 (3) of the Act 
where it is stated that the Act “shall not include anv indi- 
vidual employed as an agricultural laborer, or in the 
domestic service of any family or person at his home, or 
any individual employed by his parent or spouse.” Thus 
by this exclusion Congress clearly indicated that it was in- 
tending to cover the field of labor generallv throughout 
the country with the three minor exceptions expressly men¬ 
tioned. 

Clearly, therefore, the Act goes far beyond the power 
of Congress and is wholly unconstitutional unless the pro¬ 
visions of Section 15, directing that the invaliditv of one 
part of the Act shall not affect other parts, can be effective 
to save some part of the Act. Tt is plain, however, from 
an examination of the Act that it is impossible to separate 
the valid from the invalid sections of the Act and leave 
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anything which even approaches effective legislation. Un¬ 
der such circumstances the entire Act must be held un¬ 
constitutional. Carter v. Carter Coal Co., 298 ; U. S. 238, 
at pages 312-16. 

Section 7 of the Act declares that employees shall have 
the right to self-organization and Section 8 proscribes 
various enumerated actions by an- employer as “unfair 
labor practices.” Neither Section 7 nor Section 8 even 
suggests that the rules there laid down are confined to 
transactions in interstate commerce or to transactions af¬ 
fecting interstate commerce. Plainly, the Court cannot 
add qualifying or limiting words to these sections to bring 
them within the commerce power. Since these sections 
are the very foundation of the Act itself, the only recourse 
is to declare the Act unconstitutional in toto. 

it is evident that the entire purpose of the:Act is to 
impose upon industry generally throughout the nation cer¬ 
tain standards which Congress believed to be beneficent 
for the regulation of the employer-employee relationships. 
This is oxaetlv what the court held that Congress was 
powerless to do as to the bituminous coal industry in the 
Carter case and it is equally clear that Congress has no 
such power with respect to industry generally. 

(b) The Act Violates the Fifth Amendment of the Consti¬ 
tution. 

Section 9 (a) of the Act reads as follows (R. 60): 

“Sec. 9. (a) Representatives designated or se¬ 
lected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for 
such purposes, shall be the exclusive representatives 
of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, 
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hours of employment, or other conditions of employ¬ 
ment : Provided, That any individual employee or a 
group of employees shall have the right at any time 
to present grievances to their employer.” 

The section then continues to confer upon the Labor Board 
the right to decide “the unit appropriate for the purposes 
of collective bargaining” and Section 8 (5) declares that 
it shall be an unfair labor practice for an employer “to re¬ 
fuse to bargain collectively with the representatives of his 
employees, subject to the provisions of Section 9 (a).” 
The purpose of these sections is clear. It is to compel 
both employer and employee, whether willing or unwilling, 
to have a single.group represent all employees and be “the 
exclusive representative of all the employees in such unit 
for the purpose of collective bargaining.” This means 
that every employee, whether willing or unwilling, must 
submit his contract relations with his employer to the ma¬ 
jority rule of the other employees or to the unit which the 
Labor Board may decide to l>e the proper bargaining unit 
for the employees. 

The decision of the Supreme Court in Carter v. Carter 
Coal Co ., supra, has a direct bearing upon the question thus 
presented. The Bituminous Coal Conservation Act dele¬ 
gated to “the producers of more than two-thirds of the 
annual national tonnage production for the preceding cal¬ 
endar year” and to “more than one-half of the mine work¬ 
ers employed” the power to fix maximum hours of labor 
and make similar delegations to district units with respect 
to minimum wages for the district or group, thus subjecting 
an unwilling minority to the regulation of the majority. In 
holding this provision of the Act unconstitutional the Su¬ 
preme Court said (298 U. S. 311-12): 
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“The power conferred upon the majority is, in ef¬ 
fect, the power to regulate the affairs of an unwilling 
minority. This is legislative delegation in its most 
obnoxious form; for it is not even delegation to an of¬ 
ficial or an official body, presumptively disinterested, 
but to private persons whose interests may be and often 
are adverse to the interests of others in the same busi¬ 
ness. The record shows that the conditions of com¬ 
petition differ among the various localities. In some, 
coal dealers compete among themselves. In other 
localities, they also compete with the mechanical pro¬ 
duction of electrical energv and of natural gas. Some 
coal producers favor the code; others oppose it; and 
the record clearlv indicates that this diversity of view 

V *• 

arises from their conflicting and even antagonistic in¬ 
terests. The difference between producing coal and 
regulating its production is, of course, fundamental. 
The former is a private activity; the latter is neces¬ 
sarily a governmental function, since, in the very nature 
of things, one person may not be entrusted with the 
power to regulate the business of another, and espe¬ 
cially of a competitor. And a statute which attempts 
to confer such power undertakes an intolerable and un¬ 
constitutional interference with personal liberty and 
private property. The delegation is so clearly arbi¬ 
trary, and so clearly a denial of rights safeguarded 
by the due process clause of the Fifth Amendment, that 

it is unnecessarv to do more than refer to decisions of 

•> 

this court which foreclose the question. Schechter 
Corp. v . United States, 295 U. S. at p. 537; Eubank v. 
Richmond, 226 U. S. 137, 143; Seattle Trust Co. v. 
Roberge, 278 U. S. 116, 121-122.” 

If, as we believe it is clear, the sections of the Act just 
referred to are invalid because of this attempt to force 
majority rule upon the employer and the employee, the 
entire Act must fall, since the attempt to impose this ma¬ 
jority rule is the very backbone of the entire structure. 


In addition to being unconstitutional because of this 
unwarranted delegation of authority to a majority of the 
employees, or a particular bargaining unit to decide the 
fate and do the bargaining for every employee the Act is 
also unconstitutional under the Fifth Amendment because 
it deprives both the employer and the employee of their 
freedom of contract to bargain and settle the terms of 
employment between themselves. 

IIitch man Coal Coke Co. r. Mitchell, 245 U. S. 

229 (1917); 

Truax v. Raich, 239 U. S. 33 (1915); 

C oppaeje v. Kansas , 23b U. S. 1 (1915); 

Adair v. United States, 208 U. S. 101 (1908). 

IV. PLAINTIFF IS ENTITLED TO A DECLARATORY JUDG¬ 
MENT HOLDING THAT THE NATIONAL LABOR RELA¬ 
TIONS ACT EITHER HAS NO APPLICATION TO PLAIN¬ 
TIFF OR IS UNCONSTITUTIONAL AS APPLIED TO 
PLAINTIFF’S INTRASTATE MANUFACTURING BUSI¬ 
NESS. 

Plaint ill's Bill prayed for a declaratory judgment de¬ 
creeing that the National Labor Eolations Act and the do- 
fondants’ actions and proposed actions thereunder in rela¬ 
tion to plaintiff's business are unconstitutional and void. 
(R. 20.) Plaintiff has assigned the District Court's fail¬ 
ure to render a declaratory judgment as error. (R. 138). 
The Federal Declaratory Judgment Act of June, 1934, 
otherwise known as Section 274(d) of the Judicial Code 
(28 U. S. C. 400) reads as follows: 

“§400. (Judicial Code Section 274d) Declaratory 
judgments authorized; procedure 

“(1) In cases of actual controversy except with re¬ 
spect to Federal taxes the courts of the United States 
shall have power upon petition, declaration, complaint, 
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or other appropriate pleadings to declare rights and 
other legal relations of any interested party petition¬ 
ing for such declaration, whether or not further relief 
is or could be prayed, and such declaration shall have 
the force and effect of a final judgment or decree and be 
reviewable as such. ' 

“(2) Further relief based on a declaratory judg¬ 
ment or decree mav be granted whenever necessary or 
proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the applica¬ 
tion be deemed sufficient, the court shall, on reasonable 
notice, require any adverse party, whose rights have 
been adjudicated by the declaration, to show cause why 
further relief should not be granted forthwith. 

“(3) When a declaration of right or the granting 
of further relief based thereon shall involve the deter¬ 
mination of issues of fact triable by a jury, such issues 
may be submitted to a jury in the form of interroga¬ 
tories, with proper instructions by the court, whether 
a general verdict be required or not. (Mar. 3, 1911, c. 
231, §274d, as added June 14, 1934, c. 512, 48 Stat. 955; 
as amended Aug. 30, 1935, c. 829, §405, 49 Stat. 1027.) ” 

The right of a party to obtain a declaratory judgment 
under circumstances such as are here presented was not 
passed upon by this Court in the Heller Bros, case and the 
other cases decided at the same time. On the contrary, the 
decision of the Court was put upon the narrow ground that 
the allegations of the bills then before the court did not 
show such irreparable damage as to establish a case for 
equitable relief. It is clear that there is no necessity to 
show irreparable damage as the basis for a declaratory 
judgment. Such a showing is necessary only if equitable 
relief by injunction or otherwise is sought. This proposi¬ 
tion is abundantly established by the authorities. 

Thus, in Nashville C. <& St. L. By. v. Wallace, 2g8 U. S. 
249, the Supreme Court affirmed the judgment of the lower 


court sustaining the right to a declaratory judgment and 

determining that a state statute did not impose a tax on an 

instrumental it v of interstate commerce in such a wav as to 

* » 

violate the commerce clause of the Federal Constitution. 
It was urged that the court could not render a judgment 
since there were no allegations of threatened irreparable 
injury but the court held that such allegations were not a 
necessary prerequisite to a declaratory judgment but were 
required only if an injunction was asked. Thus the court 
said (p. 2(54): 

‘'The issues raised here are the same as those which 
under old forms of procedure could be raised only in a 
suit for an injunction or one to recover the tax after 
its payment. But the Constitution does not require 
that the case or controversy should be presented by 
traditional forms of procedure, invoking only tradi¬ 
tional remedies. The judiciary clause of the Constitu¬ 
tion defined and limited judicial power, not the par¬ 
ticular method by which that power might be invoked. 
It did not crystallize into changeless form the proce¬ 
dure of 1789 as the only possible means for presenting 
a case or controversv otherwise cognizable bv the 
federal courts. * * * As the prayer for relief by in¬ 
junction is not a necessary prerequisite to the exercise 
of judicial power , allegations of threatened irreparable 
injury which are material only if an injunction is asked, 
may likewise be dispensed with if, in other respects , the 
controversy presented is, as i)i this case, real and sub¬ 
stantial (Italics ours.) 

The rule established bv this case has been followed 

«> 

in numerous other federal cases. 

Gully v. Interstate Xatural Gas Co ., 82 F. (2d) 145 
(C. C. A. 5, 1936); certiorari denied June 1,1936, 
80 L. Ed. 967. 

This was a suit by a company, which was constructing 
a gas pipe line into the state of Mississippi, to enjoin the 
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imposition of certain taxes upon the construction. Plain¬ 
tiff filed a supplemental bill seeking a declaratory judg¬ 
ment. The court denied the injunction but granted the de¬ 
claratory judgment and said (p. 149): 

“We think, too, the court was right in the view it 
took on final hearing, that the supplementary bill for 
declaratory judgment was properly brought, and that 
the case was one for such a judgment. For while it 
may not be doubted that the Federal Declaratory Judg¬ 
ment Act is a purely remedial statute, and does not 
purport to, nor does it, add to the content of the juris¬ 
diction of the national courts, it certainly does pur¬ 
port in cases where federal jurisdiction is present, to 
effect and we think it does, effect thoroughgoing, 
remedial changes, by adding to the coercive or warlike 
remedies in those courts by way of prevention and of 
reparation, the more pacific and more prophylactic one 
of a declaration of rights. When, then, an actual con¬ 
troversy exists, of which, if coercive relief could be 
granted in it the federal courts would have jurisdic¬ 
tion, they may take jurisdiction under this statute, of 
the controversv to grant the relief of declaration, 
either before or after the stage of relief bv coercion 
has been reached. [Citing many cases.] 

“We are aware that the statute has been given a 
more restrictive cast. Columbia Nat. Life his. Co. v. 
Foulke, 13 F. Supp. 350 (D. C. W. D. Mo.). We are not 
in accord with this view. We see no reason whv the 
statute should not, we think it should, be given the 
prophylactic scope to which its language, in the light 
of its purpose, extends, under it disputants as to whose 
rights there is actual controversv, mav obtain a bind- 
ing judicial declaration as to them, before damage has 
actually been suffered, and without having to make the 
showing of irreparable injury and the law’s in¬ 
adequacy required for the granting of ordinary pre¬ 
ventive relief in equity. Though before the enactment 
of statutes of this kind declaratory relief was not of 
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a general wideness, it is neither new nor strange in 
character. It has been granted numbers of times in 
construing instruments to give directions to trustees 
and others obliged to carry out written but doubtful 
directions. The purpose of the statute is, we think, 
wise and beneficent. It will, if applied in accordance 
with its terms, effect a profound, a far-reaching, a 
greatly to be desired procedural reform. We see no 
sound reason for limiting it.” 


See, also, to the same effect: 

Black r . Little, 8 F. Supp. 867, (I). C., E. I)., Michi¬ 
gan, 1934); 

Penn r. Glenn. 10 F. Supp. 483, (I). C., W. I)., Ken¬ 
tucky, 1935); 

F. G. Yofjt (0 Sons e. Rothensies, 11 F. Supp. *225 (I). 
C., E. I)., Pennsylvania, 1935). 


In the last two cases cited the court granted declara¬ 
tory judgments holding that certain federal taxes were in¬ 
valid and unconstitutional; they were decided prior to the 
amendment of the Declaratory Judgment Act in 1935 which 
expressly excluded the right to render such judgment 4 ‘with 
respect to Federal taxes." 

Both the historv and the decisions under the Declara- 
tory Judgment Act indicate that it was intended to apply 
and does apply to cases such as that now Ixdore the Court. 
Professor Bo reliant of Yale Law School, an authority on 
the subject of declaratory judgments, has suggested that 
the Declaratory Judgment Act is a method by which a party 
may determine “whether it is a mushroom or a toadstool 
before he eats it." The application of that analogy to the 
present situation is apparent. Even if no irreparable dam¬ 
age were disclosed by plaintiff's Bill, there is every reason 
whv the Court should, as it readilv can, determine the sim- 
pie question of the applicability of the Labor Act to plain- 
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tiff’s intrastate business and thus avoid protracted hear¬ 
ings before the Labor Board and protracted hearings on 
review. Every Circuit Court of Appeals which has had 
occasion to pass on the merits of the question here pre¬ 
sented—i.e., whether the Labor Board has jurisdiction over 
the labor relations of a manufacturer—has held against 
the Labor Board. See cases above, pages 27 and 28, from the 
Second, Fourth, Fifth, and Sixth Circuits. The Supreme 
Court of the United States in Carter v. Carter Coal Co. has 
passed on substantially the identical question in holding 
the Bituminous Coal Conservation Act invalid. We sub¬ 
mit that this Court can and should dispose of this con¬ 
troversy conclusively by a declaratory judgment decreeing 
that the Labor Board has no jurisdiction over the intrastate 
manufacturing activities of the plaintiff. 

CONCLUSION. 

We have shown, in addition to all the other injuries to 
plaintiff resulting from defendants’ threatened activities 
under the Act, that the Board is about to cause or induce 
breaches of the existing contract relationship between plain¬ 
tiff and its employees and that it is already spreading the 
idea among plaintiff’s employees that the jurisdiction of 
the Board can be sustained if striking employees will resort 
to force and violence to prevent shipments to or from the 
plaintiff in interstate commerce. We submit that there is 
thus a clear showing of irreparable damage to the plain¬ 
tiff, justifying the interference of a court of equity. 

Many considerations may be urged by counsel for the 
Board indicating the beneficent purposes which actuated 
Congress in passing this legislation. The complete answer 
to such arguments is furnished by the language of Mr. Jus¬ 
tice Sutherland in Carter v. Carter Coal Co., supra, when he 
said (p. 291): 
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44 for nothing is more certain than that beneficent aims, 
however great or well directed, can never serve in lieu 
of constitutional power.” 

Respectfully submitted, 

Edmund M. Toland, 

Joseph 0. Hostetler, 

Howard F. Burns, 

Lisle M. Buckingham, 

Fred R. Wahl, 

Solicitors for Appellant. 
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STATEMENT 

This is ail appeal from a decree entered by Judge 

Bailee in the United States District Court for the 

* 

District of Columbia dismissing the Bill of Com¬ 
plaint in a suit to restrain the National Labor Rela¬ 
tions Board and its officers from conducting a hear¬ 
ing on a complaint of unfair labor practices pur¬ 
suant to the National Labor Relations Act. 1 


1 Public, No. 198, T9 Stat. 449, *29 U. S. C., Sec. 151, et seq., 
approved July 5. 1935. The text of the Act is attached 
hereto as Appendix A. 


( 1 ) 




1. The National Labor Relations Act 


The National Labor Relations Act provides ad¬ 
ministrative and court procedure for the preven¬ 
tion of certain ‘‘unfair labor practices affecting 
commerce’* (Sec. 10). The term “affecting com¬ 
merce*' is defined to mean “in commerce, or bur¬ 
dening or obstructing commerce or the free flow 
of* commerce, or having led or tending to lead to a 
labor dispute burdening or obstructing commerce 
or the free flow of commerce'* (Sec. 2 (7)). The 
term “commerce" is defined to mean “trade, traf¬ 
fic, commerce, transportation or communication 
among the several states" (Sec. 2 ((>)). 


Section 7 is declaratory of existing rights of 
employees to self-organization, and to bargain col¬ 
lectively through representatives of their own 
choosing. Section 8, subdivisions (1) to (5) in¬ 
clusive, enumerates unfair labor practices, five in 
number, derogatory of the rights declared in Sec¬ 
tion 7 which may be prevented under the provi¬ 
sions of the Act. 


The complaint of unfair labor practices involved 
here is concerned only with subdivisions (1), (2) 
and (3) of Section 8, protecting employees from 
interference, restraint, or coercion by employers in 
the exercise of their rights under Section 7: from 


domination of and interference with the forma¬ 
tion or administration of a labor organization bv 
employers: and from discrimination on the part 
of employers in regard to hire, tenure or term or 


condition of employment, to encourage or discour¬ 
age membership in any labor organization. 2 

The administrative machinery for the investi- 

%> 

gation and prevention of the listed unfair labor 
practices is set forth in Section 10 of the Act. It 
provides for formal complaint based upon charges, 
an administrative hearing, and, if the complaint 
is sustained by the evidence, an order upon the 
respondent to cease and desist and possibly take 
affirmative action incidental thereto. If the Board 
is of the opinion that the person complained; of has 
not engaged in any unfair labor practice *-affect¬ 
ing commerce” as above defined, it states its find¬ 
ings of fact and issues an order dismissing the 
complaint (Sec. 10 (e)). 

An order of the Board is not setf-cnforcinij .—If 
the person against whom the Board issues an order 
does not comply, the Board’s only recourse is to pe¬ 
tition the appropriate United States Circuit Court 
of Appeals for the enforcement of its order and 
file with that Court its findings of fact and the en- 
tire record in the case. 

That Court has jurisdiction to order the taking 
of additional evidence and to enforce, modify, or 
set aside the Board's order. Such jurisdiction 


- Section 1) of the Act provides machinery under which the 
Board, whenever a question affecting commerce and concern¬ 
ing the representation of employees arises, may investigate 
and certify tlie names of the representatives designated or 
selected bv the employees. We are not concerned with Sec- 
tion 9 in this case. 
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‘ 4 shall be exclusive and its judgment and decree 
shall be final, except that the same shall be subject 
to review * * * by the Supreme Court of the 

United States upon writ of certiorari or certifica¬ 
tion * * *” (Sec. 10 (e)). 

Section 10 (f) provides that any person ag¬ 
grieved bv a final order of tin* Board mav obtain a 
review of such order in the appropriate United 
States Circuit Court of Appeals by filing a petition 
therefor. In such case ‘‘the Court shall proceed in 
the same manner as in the case of an application by 
the Board under Section (e)U 

Section 11 relates to the power of the Board to 
hold hearings, to issue subpoenas, and the jurisdic¬ 
tion of the District Courts of the United States to 
order compliance with subpoenas in the event of 
contumacv or refusal to obev. Section 12 makes 
it a criminal offense for any person wilfully to re¬ 
sist. prevent, impede, or interfere with any mem¬ 
ber of the Board or anv of its agents or agencies 
in the performance of their duties pursuant to the 
Act. 3 

2. The Board's procedure 


For the purposes of administration, the Board 
has set up twenty-one regional offices, each under 
the immediate administrative supervision of a Re¬ 
gional Director. Bv this means the Board is able 

V « 


3 Tliis section does not provide sanctions to compel obe¬ 
dience to the Board's orders or subpoenas for the enforcement 
of which the statute requires affirmative court mandate. See 
Ileller Brief (pp. (*>i)-7f>). 


to carry out its duties with as little inconvenience 
to persons concerned as possible. 

The Board’s Rules and Regulations (R. 35-66), 
made and published pursuant to Section 6 of the 
Act, follow the statutory procedure. Under the 
Rules and Regulations charges of unfair labor 
practices are tiled with the Regional Director for 
the region in which the unfair labor practice is 
alleged to have occurred (Art. II, Sec. 2). If it 
appears to the Regional Director that a proceeding 
should be instituted, he is authorized to issue and 
serve a complaint under Section 10 (b) of the Act 
stating the charges and containing a notice of hear¬ 
ing before a Trial Examiner (Art. II, Sec. 5). 
Upon completion of the hearing the Trial Ex¬ 
aminer makes an intermediate report which is 
served upon the parties (Art. II, Sec. 32). If the 
matter is not disposed of upon the basis of the 
Trial Examiner’s report, the whole record is re¬ 
ferred to Washington for decision by the Board 
itself, with opportunity to all parties to take excep¬ 
tions to the Trial Examiner’s report (Art. II Sec. 
34). The Board may, in its discretion, provide for 
oral argument in Washington or take further testi¬ 
mony or order the taking of further testimony in 
the field or decide the case immediately on the rec¬ 
ord (Art. II, Sec. 36).' 

4 The Rules and Regulations also provide that the Board 
may transfer and continue before it a proceeding pending in 
any Region at any stage of the case (Art. II, Secs. 37, 48). 


3. Proceedings before the Board in this case 


The proceeding before the Board in tills ease was 
instituted pursuant to the provisions of the Act and 
the Rules and Regulations, as set forth above. On 
June 30, 1930, an amended and supplemental 
charge* was filed with the Regional Director for the 
Eighth Region by the president of the United Rub¬ 
ber Workers of America, alleging that the appel¬ 
lant had engaged and was engaging in certain un¬ 
fair labor practices affecting commerce* within the 
meaning of the Act. Thereupon on July 10, 1936, 
the saiel Regional Director issued, and on July 13, 
1936. served upon the appellant a complaint stating 
the* charges, with a notice* of hearing thereon to be 
hedel at the Summit County Court IIe>use\ in Akron, 

Ohio, on Julv 21. 1936, before a Trial Examiner to 

* 

be designated by the Board (R. 21-34). 

The Board's complaint alleges, in substance, 
that appellant is a corporation organized and ex- 
isting under and bv virtue of the laws of the* State 
of Ohio, with its principal office at Akron, Ohio, 
and is engaged in the proeluction and distribution 
of rubber tires and other rubber products. It 
maintains places of business in Akron, Ohio, and 
through subsidiaries for the most part wholly 
owned, maintains and operates plants at Los 
Angeles, California; Etawali County, Alabama; 
New Toronto, Ontario, Canada: Bowmanville, 
Ontario, Canada; Sidney, Australia; Buenos 
Aires, Argentina; Buitenzorg, Java; and Wolver- 


hampton, England. Appellant likewise maintains 
and operates textile mills at Decatur, Alabama; 
New Bedford, Massachusetts; St. Hyacinthe, 
Quebec, Canada; Cedartown, Georgia; Oarterville, 
Georgia; Rockmart, Georgia; cotton plantations 
in the State of Arizona; rubber plantations in 
Sumatra, D. E. I.; and an airship factory and 
dock at Akron, Ohio. Appellant maintains dis¬ 
tributing branches for the sale, service, and distri¬ 
bution of automobile tires and tubes in many States 
of the United States and foreign countries. Ap¬ 
pellant, in the course and conduct of its business, 
causes and has continuously caused a large part of 
the material used in the production of rubber tires 
and rubber products to be purchased and trans¬ 
ported in interstate commerce from and through 
States of the United States other than the State 
of Ohio, to the Akron plants in the State of Ohio, 
and causes and has continuously caused large 
quantities of rubber tires and rubber products to 
be sold and transported in interstate commerce and 
in foreign commerce from the Akron plants in the 
State of Ohio and from the other plants owned, 
operated, and maintained as above described by the 
appellant in States other than the State of Ohio. 
All of the aforesaid constituting a continuous flow 
of commerce among the several States (R. 24). 

The complainant further alleges that the appel¬ 
lant, while thus engaged in commerce at the afore¬ 
said plants, for several months prior to July 10, 


1936, with the intent to interfere, restrain, and 
coerce its employees in their right of self-organiza¬ 
tion, threatened to decentralize its operations and 
remove a substantial portion of its activities from 
the Citv of Akron and increase its facilities in 
Gasden, Alabama: that on June 6, 1936, it en¬ 
couraged and acquiesced in a physical assault upon 
the president of the United Rubber Workers of 
America while said president was conducting him¬ 
self in a lawful and proper manner; that appellant 
on JuneS, 1936, encouraged further acts of violence 
by permitting certain employees of the Gadsden 
plant to commit assaults upon members of the 
Gadsden Local Union of the United Rubber Work¬ 
ers of America while said employees were at work 
in said Gadsden plant of appellant; that appellant 
on June S, 1936, caused the discharge of certain 
employees in its Gadsden plant by reason of their 
membership in the United Rubber Workers of 
America: that on June 2b, 1936, it encouraged and 
acquiesced in assaults upon a group of organizers 
of the United Rubber Workers of America: that 
appellant encouraged the formation of the Stalil- 
ALate Club among its employees, which club exists 
for the purpose of disrupting the membership of 
the United Rubber Workers of America; that ap¬ 
pellant has by its acts created the impression on law 
enforcement officers of Gadsden, Alabama, that its 
operations in Gadsden will be increased only if 
organization activity of employees is prevented; 


that by all of the aforesaid acts appellant is en¬ 
gaging and has engaged in unfair labor practices 
within the meaning of Section 8, subdivision (1) 
of the Act. 

The complaint further alleges that the appellant, 
while thus engaged in commerce, discriminated 
with regard to hire and tenure of employment of 
certain of its employees for the purpose; of dis¬ 
couraging membership in a labor organization 
known as United Rubber Workers of America, and 
is thereby engaging in an unfair labor practice 
within the meaning of Section 8, subdivision (3), 
of the Act; that on or about June lb, 1919, appel¬ 
lant formulated, worked out, and inaugurated at 
its Arkon plant a plan known as “Industrial Rep¬ 
resentation Plan" and later inaugurated the plan 
at the Gadsden plant; that said plan is a labor 
organization within the meaning of Section 2, sub¬ 
division (5), of the National Labor Relations Act; 
that appellant lias dominated and interfered with 
the administration of a labor organization of its 
employees known as the “Industrial Assembly” 
in several respects, including interference with its 
administration and contribution of financial and 
other support to it, and did thereby engage and is 
thereby engaging in unfair labor practices within 
the meaning of Section 8, subdivision (2), of said 
Act. 

The complaint further alleges that many of the 
members of the United Rubber Workers of Amer- 


ica in the Akron plants of appellant are engaged 
exclusively in the shipping department of said 
plants, and as a result of a strike which occurred 
on Februarv 17, 1936, and continued until March 
21, 1936, the flow of commerce was hindered and 
obstructed from said Akron plants and in the 
event of further industrial unrest the flow of com¬ 
merce from said plants will be interfered with, 
hindered, and obstructed. 

The complaint finally alleges that the aforesaid 
unfair labor practices occurred in the course and 
conduct of commerce among the several States and 
on the basis of experience in the Akron plants of 
appellant and others in tin* same and other indus¬ 
tries, burden and obstruct commerce and the free 
flow thereof, and divert the flow and current of 
commerce and have led and tend to lead to labor 
disputes, burdening and obstructing such commerce 
and the free flow thereof: that the aforesaid acts of 
appellant hereinbefore described constitute unfair 
labor practices affecting commerce within the 
meaning of Section 8, subdivisions (1), (2), and 
(3), and Section 2, subdivisions (6) and (7), of 
said Act (R. 34). 


4. Proceedings in the Court Below 

On June 16, 1936, appellant herein filed a bill of 
complaint (R. 1-67) alleging the residence and in¬ 
corporation of appellant: the positions of appellees 
under the Act: that this is a civil suit in equity, and 
the amount involved is in excess of Three Thousand 
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Dollars; that the suit brings directly into question 

the constitutionality of* the National Labor Rela- 

%> 

tions Act; describing the Act, the alleged duties of 
the Board thereunder, and the alleged operations of 
appellant at the Akron plants, and alleging that at 
the Akron plants appellant is engaged in local and 
intrastate business, and that the plants at Gadsden, 
Alabama, and other places, in which the appellant 
is interested as a stockholder, are engaged in the 
local and intrastate manufacture of rubber tires 


and a variety of other rubber goods; that appel¬ 
lant's relation to its employees is exclusively a 
matter of local concern: that the Act as applied to 


appellant's manufacturing business is unconstitu¬ 


tional and void for the reasons that the Act and 


actions thereunder are unauthorized by any;power 
delegated to the Federal government bv the Con- 
stitution of the United States; that the manufac¬ 
turing business of appellant and relationship be¬ 
tween appellant and its manufacturing employees 
do not constitute or affect interstate commerce 


within the meaning of the commerce clause of the 
Constitution; that the Act contravenes the First, 
Fourth, Fifth, Seventh, Ninth and Tenth amend¬ 
ments to the Constitution of the United States; 
that the Act does not establish standards to guide 
the officers charged with its administration and 
thereby violates Article I, Section 1; Article I, 
Section 8, clauses 1, 2, and 18; and Article II, Sec¬ 
tion 1, of the Constitution, and that the Act attempts 


to delegate judicial power in contravention of Ar¬ 
ticle III, Sections 1 and 2, of the Constitution. 

The bill of complaint further alleges service 
upon appellant by the Board of a complaint with 
a notice of hearing and a copy of the Board's Rules 
and Regulations, all of which were made part of 
the bill of complaint; that the allegations of the 
Board’s complaint are false and untrue; and that 
said hearing was purportedly called for the pur¬ 
pose of determining whether or not appellant had 
engaged in unfair labor practices as alleged in 
said complaint: that the so-called unfair labor 
practices defined in said Act are not in fact unfair 
labor practices of any kind: that the action of the 
Board to prevent appellant from engaging in any 
practice's in Akron constitute an unlawful inter¬ 
ference with appellant's business: that in charging 
appellant with unfair labor practices the Board 
is holding appellant up to public scorn as a viola¬ 
tor of the law of the United States and causing 
it to incur the odium and ill-will of the public, to 
its damage. 

The bill of complaint further alleges that in 1919 
appellant's employees organized a labor organiza¬ 
tion known as the Goodvear Industrial Assemblv, 
through which medium bargaining with the man¬ 
agement has been carried on; it describes the Good¬ 
vear Assemblv and the methods of choosing the 
employees' representatives for negotiation con¬ 
cerning hours, wages, and labor conditions; and 
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. V 


alleges that appellant believes that the purpose of 
said hearing is unlawfully to disrupt and interfere 
with such relations; that appellant believes that 
the proposed hearing will result in an order of the 
Board directing appellant to withdraw all recog¬ 
nition from the members of said Industrial Assem¬ 
bly and attempt to cause a dissolution of said labor 
organization; that three hundred of its 14,000 em¬ 
ployees joined a labor organization known as Good¬ 
year Local No. 2 of United Rubber Workers of 
• 

America, and in January 1936 made certain de¬ 
mands upon appellants, which demands appellant 
refused; that 100 members of said local started 
picketing said plants and aided by other residents 
of Akron succeeded in stopping manufacturing in 
appellant's Akron plants for a period of approxi¬ 
mately five weeks; that the strike was settled and 
the striking employees rehired; that since that 
time, commencing on March 22, 1936, certain mem¬ 
bers of said Goodyear Local No. 2 of United Rub- 

* 

ber Workers of America engaged in thirty-one so- 
called “sit-down strikes” lasting from one-half 
hour to one day, frequently causing the discontin¬ 
uance of all operations. 

The bill of complaint further alleges that ap¬ 
pellant has at all times and now does freely meet 
and deal with the duly chosen representatives of 
its employees or with employees individually who 
may care to meet and deal with it concerning rates 
of pay, hours and conditions of employment, and 





by reason thereof enjoys the good will, cooperation 
and friendly feeling of its employees, which is an 
essential and valuable business asset of appellant; 
that the interposition of the Board between appel¬ 
lant and its employees will impair existing con¬ 
tracts, relations and bargaining machinery between 
appellant and its employees; that the right of ap¬ 
pellant to contract with its employees is a funda¬ 
mental condition to the successful and uninter¬ 
rupted operation of appellant’s business; that un¬ 
less restrained and enjoined appellees will cause 
investigators to be sent into appellant’s factory 
for the purpose of examining appellant ? s books and 
records, interview appellant's employees and issue 
subpoenas requiring attendance and testimony of 
appellant's officers and employees and the produc¬ 
tion of evidence; that such attendance and produc¬ 
tion will entail loss of money to appellant, involve 
public disclosure of appellant's books, records and 
secrets, thereby invading appellant's rights; that 
appellant cannot resist the charges brought against 
it except by incurring expense which is irrecover¬ 
able; that the Board threatens to require the ap¬ 
pearance of appellant's employees at the hearing, 
which appearance will interfere with and inter¬ 
rupt the business of appellant; that if the appel¬ 
lant resists, prevents, or impedes the Board or its 
agents in the performance of duties, appellant and 
its officials will be subjected to penalties pursuant 
to Section 12 of the Act; that under the terms of 


the Act and as attempted to be enforced by the 
Board the appellant will be prohibited from bar¬ 
gaining with its employees except as its employees 
shall be represented by Goodyear Local No. 2; that 
appellant has existing contracts of employment 
with employees; that the Board by calling the hear¬ 
ing proposes to breach those contracts, curtailing 
the liberty of contract and substituting therefor the 
labor union doctrine of majority rule. 

The bill of complaint further alleges that the 
procedure of the Act for review of the Board’s 
order, if a remedy at all, is not intended as an 
exclusive statutorv remedv and is not timely or a 
plain or adequate or complete remedy at law, and 
provision is not made for independent judicial de¬ 
termination of all questions; that irreparable and 
irrecoverable damage to appellant will have been 
caused before any review can be had; and that ap¬ 
pellant believes it is entitled to receive a declara¬ 
tory judgment. 

The bill then prays for a restraining order, pre¬ 
liminary and permanent injunction, and declara¬ 
tory judgment (R. 18-20). Affidavits were filed 
both in support of and in opposition to the appli¬ 
cation for preliminary injunction (R. 70-126). On 
July 17,1936, a restraining order was issued against 
the appellees and a rule to show cause why a pre¬ 
liminary injunction should not issue was entered 
and made returnable on July 27,1936 (R. 67). On 
July 27, 1936, the restraining order and rule to 


show cause were extended until August 4, 1936 
(R. 69). On August 1, 1936, the appellees filed 
their return to the rule to show cause (R. 70-83) 
and on August 5,1936, the Court entered a prelimi¬ 
nary injunction (R. 126). On August 6, 1936, ap¬ 
pellees filed their motion to dismiss the bill of 
complaint (R. 127). 


The motion to dismiss in substance averred that 
it appears on the face of the bill of complaint that 
appellant is not threatened with or in danger of 
suffering any great or irreparable injury cog¬ 
nizable in equity by reason of any matters set forth 
in the bill of complaint; that appellant has a plain, 
adequate, and complete remedy at law; that the 
issuance of an order by the Board is a matter for 
future determination; that appellant is under no 
compulsion to obey the Board's order until after 
a review by the appropriate United States Circuit 
Court of Appeals: that the Board cannot compel 
obedience to its subpoenas, but that the subpoenas 
must be enforced by the appropriate United States 
District Court; that no subpoenas have been issued 

bv the Board, nor has the Board threatened to 
* 

apply to any United States District Court for an 
order enforcing compliance with any subpoena 
directed to this appellant; that the Board has no 
power to prosecute this appellant under Section 12 
of said Act; that the Act is valid and constitu¬ 
tional; that the bill of complaint presents no con¬ 
troversy within the meaning of Article III, Sec- 


tions 1 and 2 of the United States Constitution; 
and that jurisdictional questions must be deter¬ 
mined by the Board, whose decision is reviewable 
exclusively by the appropriate United States Cir¬ 
cuit Court of Appeals. 

Argument was had at the Bar of the Court be¬ 
low on August 11, 1936, and on August 12, 1936, 
an order was entered dismissing appellant's bill 
of complaint and continuing the preliminary in¬ 
junction, entered August 5, 1936, pending the de¬ 
termination of an appeal taken to this Court (R. 
132). On August 12, 1936, appellant petitioned 
for and noted an appeal in open court, from said 
decree, which appeal was duly allowed (R. 133). 
On August 13,1936, appellees waived the service of 
citation (R. 134) and thereafter on August 25, 
1936, appellant filed its assignment of errors (R. 
134). 

CONTESTED ISSUES IN THIS CASE 

In substance the contested issues in this case are 
whether the Court below erred in granting the 
appellees’ motion to dismiss the bill of compjaint, 
whether the appellant stated a case for equitable 
relief, and whether the provisions of the National 
Labor Relations Act afford a plain, adequate, and 
exclusive procedure for the consideration of con¬ 
stitutional and other questions. 

INTRODUCTION 

The issues presented by this appeal have already 
been determined by this Court in the case of Heller 


Brothers Company v. Lind et aL (No. 6696), and 
six other cases (Nos. 6697-6700, 6705, 6712), de¬ 
cided November 9. 1936. Those cases were briefed 
and argued extensively and carefully considered bv 
the Court. To discuss the issues at length again 
would necessitate repetition of material with which 
the Court is familiar. It therefore seems appro¬ 
priate to discuss the issues in somewhat abbrevi¬ 
ated form, with particular reference to the argu¬ 
ments of appellant. 


ARGUMENT 

Part I 


THE DISTRICT COURT CORRECTLY HELD THAT APPEL¬ 
LANT FAILED TO STATE OR PROVE A CASE FOR 
EQUITABLE RELIEF 

1. The unconstitutionality of an act of Congress, or claim 
of unconstitutionality, affords no basis for equitable 
relief. Appellant must bring itself within a recog¬ 
nized ground for equitable intervention 

Appellant in its brief argues that the National 
Labor Relations Act violates the Fifth and Tenth 
Amendments of the United States Constitution 
(Appellant’s Br. pp. 29-36). For the purpose of 
indicating a basis for injunctive relief, it was 
shown in the 1Heller case that unconstitutionality 
of an Act of Congress affords no basis for equit¬ 
able relief, but that the moving party must bring 
itself within a proper ground for equitable relief. 
In deciding the Heller case this Court properly in- 


dicated that it was unnecessary to pass on the con¬ 
stitutionality of the Act and stated as follows: 

The District Court held that the Act was 
constitutional—as to which we express no 
opinion * * * 

This Court then enunciated the fundamental 
proposition as follows: 

* * * and also that the allegations of 
the bills fail to show irreparable damage. 
We reach the same conclusion. 

To demonstrate that the Act contravenes the 
Fifth Amendment to the Constitution, appellant 
in its brief relies entirely upon the contents of 
Section 9 (a) and Section 8, subdivision 5 of the 
Act. The Court’s attention is respectfully called 
to the fact that Section 9 (a) and Section 8, sub¬ 
division 5, are in no way involved in the pro¬ 
ceeding before the Board or in the case before 
the Court. 


2. The case at bar falls within the normal rule that where 
no undue penalty attaches, and no actual enforce¬ 
ment of the statute takes effect until there has been a 
judicial review, no damage in equity accrues and 
there is no ground for injunctive relief 


A. The Act affords a plain, adequate, and exclusive review of any 
matters of fact or law involved in the complaint of the National 
Labor Relations Board 


This phase of the case was considered by this 
Court in the Heller case and was disposed of as 
follows: 


The Act provides for judicial review at 
the instance of the employer, and every 



1 


20 A 

order of the Board whicli is not voluntarily 
obeyed is subject—before it is final and con¬ 
clusive—to judicial scrutiny. What the 
Board does is primarily investigatory—it 
is the order of a court of competent juris¬ 
diction which e;ives vitality to its acts and 
proceedings. The Act also provides an easy 
access to the Court whenever there is be¬ 
lieved to be an arbitrary exercise bv the 

v * 

Board of any of the powers conferred by 
the Act. 

R The foregoing principles and precedents have been recognized by * 

four Circuit Courts of Appeals (excluding this Court) and the 
great majority of District Courts as fully applicable to defeat 
bills for injunctions to restrain the conduct of complaint pro* 
ceedings under the Act 

C. Appellant’s other objections to remedies established by the Act 
are without merit 

1 . The Act permits an independent judicial review 
of the Board's findings as to jurisdictional 
facts, if such review is a constitutional requi¬ 
site 

Appellant argues that substantial rights will be 
lost if the procedure outlined in the Act is followed 
and that it would waive its right to contest the 
jurisdiction of the Board should it submit to a pro¬ 
ceeding before the Board. This cannot possibly 
be true. No court can usurp a jurisdiction not spe- 
cifically conferred upon it by law. Even more is 
this true of a quasi-judicial body, such as the 
Board. Every court must upon hearing a cause, 
sua sponte examine into the question of its own 


jurisdiction. The proposition is so elemental as 
to be axiomatic. Jurisdiction cannot be conferred 
on the Board by acts of omission or commission, 
by waiver of rights or by an unbridled usurpation 
of power by the Board. 

In order to reiterate this fundamental proposi¬ 
tion of law the Board by its Rules and Regulations 
provided: 

Any objection with respect to the conduct 
of the hearing, * * * shall be stated 

orally, * * * and included in the steno¬ 
graphic report of the hearing. No such 
objection shall be deemed waived by further 
participation in the proceeding (Art. II, 
Sec. 28, R. 45). 

The inclusion of this rule in the Rules and Regu¬ 
lations was not a concession to persons appearing 
before the Board but an attempt by the Board in 
simple and straightforward language to advise, 
even the less discerning, that the Board was oper¬ 
ating entirely subject to constitutional limitations. 

The problem of unauthorized action on the part 
of the Board was considered by this Court in the 
Heller case, and upon that point, this Court said: 

The Act also provides an easy access to 
the Court whenever there is believed to be 
an arbitrary exercise by the Board of any 
of the powers conferred by the Act. 
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2. The contention that the Act's substantive provi¬ 
sions are void in toto is unsound. In any 
event it does not affect the validity or ade¬ 
quacy of the Act's procedural machinery 

Appellant argues that it cannot resist a subpoena 
served upon it by relying upon the remedy pro- 
vided bv the Act “because such remedv requires 
the plaintiff to guess, at the risk of losing substan¬ 
tial rights, whether the jurisdiction of the Board 
will ultimately be sustained bv the court of last 
resort” (Appellant’s Br., p. 23). 

Characteristically, appellant does not advise 
either the Court or appellees what “substantial 
rights” are in danger of being lost nor in what 

C7 o o 

manner the losing mav come about. 

The appellant urges the lack of remedy in the 
matter of resisting a subpoena in a most novel man¬ 
ner, “* * * plaintiff may be deprived of this 

remedv bv failure of the Board to resort to anv 
» » * 

compulsory process against the plaintiff, and a 
remedv of which a partv mav be deprived of bv the 
action of his adversary is obviously inadequate” 
(Appellant’s Br., p. 23). 

To seriously assert before this Court that appel¬ 
lant will not be able to assert a defense to a lawsuit 
because the suit mav never be started, which is what 
appellant says, is, to say the least, a strain upon 
logic. This fanciful argument serves but to illus¬ 
trate the untenable character of appellant's entire 
position here. 
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Appellant argues that the statutory remedy is 
unsound: 

First, “because it completely overlooks the irre¬ 
coverable expense and harassment to plaintiff 
which is necessarily involved in permitting an ex¬ 
tended examination and hearing before the Board” 
(Appellant’s Br., p. 23). 

This question, too, was considered by this Court 
in the Heller case, and answered in these words: 

Nor have we any doubt that employers’ 
participation in the proposed proceeding 
will involve some expense of time to the offi¬ 
cials of all appellants. And if the Act 
should subsequently be held to be unconsti¬ 
tutional in a proper case, these losses will 
have to be borne without redress. * * * 
They are not irreparable damage as to which 
equity will interfere to prevent. 

Second, “because in view of the unconstitution¬ 
ality of the Act itself, any language of the Act pro¬ 
viding for review falls with the remainder of the 
Act. That is, a remedy which is a part of a statute 
invalid in toto is no remedy at all.” (Appellant’s 
Br., p. 23.) 

Appellant’s claim that the substantive provisions 
of the Act are void in toto and that this deprives 
them of any remedy whatever thereunder, is with¬ 
out merit for several reasons. First, it has been 
held by this Court in the Heller case that it is not 
necessary to examine into the constitutionality of 
the Act in order to determine whether the appellant 
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is entitled to injunctive relief. Second, the Act is 
plainly not void in toto. It cannot l>e disputed 
that the Act is valid in its general scope as a regula¬ 
tion of interstate commerce and mav be validly 

* * 

applied at least to agencies of interstate transpor¬ 
tation or communication, as well as numerous en- 
terprises carried on in the current of commerce. 
Likewise the Act is valid irrespective of the com¬ 
merce* power in the District of Columbia and the 
Territories. Section 2 (6): Atlantic Cleaners & 
Dyers, Inc., v. United States, 286 U. S. 427, 430; 
El Paso, etc., IP). Co. v. Guticrres, 215 U. S. 87. 


Third, the validity of the Act's substantive pro¬ 
visions has no bearing on the validity and adequacy 
of its procedural machinery. These administra¬ 
tive provisions are in all substantial respects iden¬ 
tical with the provisions of the Federal Trade 
Commission Act, which have been approved as con¬ 
stitutional and appropriate methods of administer¬ 
ing a statute. A. L. A. Scheekier Carp. v. United 
States, 295 U. S. 495. 533; Humphrey’s Executor v. 
United States, 295 U. S. 602, 624, 628; Arkansas 
Wholesale G racers Ass'n v. Federal Trade Com - 
mission, 18 F. (2d) 866, cert. den. 275 U. S. 533; 
National Harness Mfcjrs. Ass'n v. Federal Trade 
Commission, 268 Fed. 705 (C. C. A. 6th); see 
C rote ell v. Benson, 285 U. S. 22, 46, 48. 

Appellant argues that the statutory remedy is 
unsound: 

“Third, because the right of the plaintiff to rely 
upon the unconstitutionality of the Act might be 
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seriously jeopardized if it appealed under the Act, 
since a party may not proceed under a particular 
law and at the same time assail its validity” (Ap¬ 
pellant's Br., p. 24). Appellant cannot sustain 
the contention that tliev will waive anv constitu- 
tional or other rights by proceeding under the 
statutory machinery. The Circuit Court of Ap¬ 
peals for the Fifth Circuit correctly concluded in 
Bradley Lumber Co. of Arkansas v. National Labor 
Relations Board et ah, 84 Fed. (2d) 97, 100: 

We do not think, as is argued, that appel¬ 
lant's appearance before* the Regional 
Director or the Board at a hearing, or the 
submission of evidence bv them, will waive 
an objection duly taken to the jurisdiction. 
The rules of procedure adopted by the 
Board expressly say that. 

As Judge Knight pointed out in response to a 
similar contention in Jamestown Veneer & Ply¬ 
wood Corp. v. Boland, 15 F. Supp. 28, 30 (W. D. 
X. Y.) : 

The plaintiff does not lose or waive any 
rights by failing to proceed in anticipation 
of action by the Board. Federal Trade 
Commission v. Claire Furnace Co., 274 U. S. 
160; Uititcd States v. Illinois R. R. Co., 244 
U. S. 82; Chamber of Commerce of Minne¬ 
apolis v. Federal Trade Commission, 280 
Fed. 45; Sykes et al. v. Jenny Wren Co., 78 
F. (2d) 729. 
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Judge Bondy put the matter well in the Asso- 
ciated Press v. Herrick, 13 F. Supp. 897, 900 (S. D. 
N. Y.) : 

The orders of the Board are not self-ex¬ 
ecuting. Upon application by the Board 
only the United States Circuit Court- of Ap¬ 
peals, or if the Circuit is in vacation the Dis¬ 
trict Court, may upon notice and with the 
entire record of the proceedings before it, 
enforce the order of the Board. Only for 
disobedience thereafter can any penalties or 
sanctions be applied. Until the Court has 
acted complainant can stand upon what it 
deems to be its constitutional rights without 
fear of punishment if the Court should 
decide that complainant's contention is 
erroneous. 

It has never been held under comparable stat¬ 
utes that the party proceeding thereunder waived 
any constitutional rights. 

Appellant cites several cases which will now be 
analyzed to determine whether they support the 
proposition that in a proceeding under the Act, ap¬ 
pellant could not both follow the statutory pro¬ 
cedure and avail itself of the defense of unconsti¬ 
tutionality of the statute. Appellant cites Cliastle- 
ton Corp. v. Sinclair, 264 U. S. 543; Buck v. Kuy¬ 
kendall, 267 U. S. 307; Kansas City Co . v. Stiles, 
242 U. S. Ill; and Great Falls Mfg. Co. v. Attorney 
General, 124 U. S. 581. 

The case of Chastleton Corp. v. Sinclair involved 
the emergency rent laws of the District of Colum¬ 
bia (41 Stat. 297, as amended in 42 Stat. 200, 543). 
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Hahn, Lake, and the Chastleton Corporation 
brought a bill in equity to restrain enforcement of 
an order of the Rent Commission cutting down the 
rents for a certain apartment house. The defend¬ 
ants consisted of members of the Rent Commission 
and the various tenants of the apartment house. 
In brief, the statute authorized the Rent Commis¬ 


sion, after hearing upon notice “to all parties in 
interest”, to make orders fixing “fair and reason¬ 
able” rentals. Such proceedings could be insti¬ 
tuted bv the Commission on its own motion or bv or 
» %/ 

on behalf of any tenant or owner notwithstanding 
the existence of any leases (Sec. 10b, as amended). 
An appeal could be taken within ten days by “any 
party to the complaint” to the Courts of the Dis¬ 
trict of Columbia (Sec. 108). 

Under the circumstances of that case a bill in 


equity was plainly the appropriate remedy on rec¬ 
ognized grounds. There were many tenants who 
claimed under the order and who were insisting on 
refunds of rents as of the date of the complaint as 
provided by the statute (Sec. 107). The owner was 
subject to numerous suits for recovery of the excess 
collected over the rental provided by the order 
(Sec. 112), and for withholding any services to 
tenants, to numerous penalty suits and criminal 
prosecution (Sec. 113, as amended). Moreover, 
the statute provided that the order be fully deter¬ 
minative of all rights as between the landlord and 
his tenant, even though a holdover, unless and until 


set aside on final appeal, and that in the meantime 
it be fully effective for this purpose and for the 
purpose of the running of rent to be refunded as of 
the date of the complaint (Sees. 106, 107, 108, 110, 
111). The order was thus a cloud on the ownership 
which presently and substantially affected its value. 

There were other factors rendering inadequate 
the remedy provided by the statute, (i) The pro¬ 
ceeding under the statute was not in ran, and the 
mortgagees through whom plaintiffs Hahn and 
Chastleton took title* had not been given due notice. 
Consequently the order was a nullity as to them, 
264 U. S. at ]>]). 546, 549. (ii) In addition, these 
plaintiffs were not “parties to the complaint" be¬ 
fore* the* Commission anel eliel not even “take title 
through Lake*, who owned the property when the 

Commission's order was made*." Therefore tliev 

% 

were not in a position to bring the* statutory appeal 

in orde*r to make am* contention, constitutional or 

* 

otherwise, even if, as seems verv unlikelv, their 

/ * » / 

interest vested within the te*n day period, (iii) 
Appellant Lake had not raised the constitutional 
issue before the Commission if he participated at 
all. Even if Hahn and Chastleton could somehow 
intervene in the statutorv review tliev would have 


been required to take the issues as they found them. 
Cf. United States v. Houde Engineering Corp.,9 F. 
Sup]). 836 (\Y. I). X. Y.). (iv) If Hahn and 
Chastleton had on their otrn motion applied to the 
Commission for a new determination thev would 
have come within the familiar rule that one invok- 


ing the benefits of a statute mav not attack its con- 

i 

stitutionalitv. United Fuel Gas To. v. Railroad 
Commission, 278 U. S. 300. 

In the case of Buck v. Kiijjkendall, supra, Buck, 
an operator oF an interstate stage line between 
Portland, Oregon, and Seattle, Washington, had 
secured a certificate of public convenience and ne¬ 
cessity in Oregon and had applied for such certifi¬ 
cate in the State of Washington under a statute 
requiring the same. The Director of Public Works 
of the State of Washington refused to issue the 
necessary certificate of public convenience and ne¬ 
cessity to Buck though he had complied with all 
of the laws of Washington relating to motor vehi¬ 
cles, their owners and drivers, and alleged willing¬ 
ness to comply with all applicable regulations con¬ 
cerning common carriers. The ground of refusal 
was that under the laws of the State the certificate 


mav not be granted for anv territory which is 
already adequately served by the holder of a cer¬ 
tificate and that, in addition to frequent steam rail¬ 
road service, adequate transportation facilities be¬ 
tween Seattle and Portland were already being 
provided by means of four connecting auto stage 
lines, all of which held such certificates from the 
State of Washington. To enjoin interference by 
State officials with the operation of the projected 
lines, Buck brought this suit against Kuykendall, 
the Director of Public Works. It was contended 
that Buck was not in a position to assail the statute 
because he had applied for the certificate under 
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the statute and thus invoked the exercise of the 
power which he now attempted to assail. The 
Court rejected this argument in the following lan¬ 
guage : 

It is true that one cannot in the same pro¬ 
ceeding both assail a statute and rely upon 
it, * * * nor can one who avails him¬ 

self of the benefits conferred bv a statute 
denv its validitv * * * but in the case 

at bar Buck does not rely upon any provi¬ 
sion of the statute assailed: he has received 
no benefit under it. He was willing, if per¬ 
mitted to use the highways, to comply with 
all laws relating to common carriers. But 
tin* permission sought was denied. The case 
presents no element of the estoppel. Com- 
pare Arizona v. Copper Queen Mining Co 
233 U. S. 87, 94 et seq. 


The case of Kansas (’itij Co. v. Shies , supra, 
arose in a suit to recover franchise taxes on a 


consolidated railroad company organized under 
the laws of Alabama. The Kansas City company 
was a consolidation of three corporations organ¬ 
ized in and operating railroads in the States of 


Tennessee, Alabama, and Mississippi. The con¬ 


solidated company was claiming its existence under 


the laws of Alabama and at the same time was 


opposing the Alabama franchise tax. The Court 
held that it could not be heard to complain of the 
terms of the statute requiring the franchise tax as 
the corporations voluntarily entered the consoli¬ 
dation with the Alabama statute before them. 
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In the ease of Great Falls life/. Co. v. Attorney 
General, supra, the Great Falls Company had in¬ 
stituted a suit in the United States Court of Claims 
against the United States and recovered a judg¬ 
ment. Tlie proceedings were had by virtue of the 
Act of 1882, which Act was to increase the water 


supply of the City of Washington. In the pres¬ 
ent suit the Great Falls Company contested the 


validity of the Act of 1882 in several particulars. 
The Court held that plaintiff having proceeded 
and recovered under the Act of 1882 could not now 


question its validity. 

It will be noted that no one of the four cited cases 


has any application to the situation presented by 
the record in the case at bar. There is no outstand¬ 


ing order of the Board as presented by the CHastle- 
ton case. The reasoning in the Buck case would 
seem not to support the contention of appellant but 
to support the contention of the Board, and the 
principles announced in the Kansas City case and 
the Great Falls Manufacturing case affect situa¬ 
tions substantiallv different from the case at bar. 
In both of those cases the complaining parties were 
attempting to obtain or had obtained benefits under 
the statutes which tliev wore now attacking. Here 
appellant, by participating in the Board proceed¬ 
ing, would be defending against the Board com¬ 
plaint and not seeking benefits under the Act. The 
appellant here is threatened with no multiplicity 
of suits, criminal or otherwise. The waiver doc¬ 
trine has no application to them. The present Act 




imposes no penalties of any kind other than those 
normally available* to a Circuit Court of Appeals 
for contempt of its own order after the Board pro¬ 
ceeding has run its full course and the Board’s 
order has been affirmed and enforced bv that Court. 

Appellant argues that the statutory proceeding 
is unsound: 

“Fourth, because tin* argument completely over¬ 
looks the damage which would necessarily result 
between plaintiff and its employees from an order 
of the Labor Board, even if the Board made no 
attempt to enforce such order by appeal to the 
Courts" (Appellant's Br. p. 24). 

This argument was considered bv this Court in 
the IIdlcr case, and the Court pointed out: 

As we have seen, the threatened damage 
is that the proposed activities of the Board 
under the provisions of the Act must inevi¬ 
table result in friction, discord, loss of effi- 
cienev, and destruction or morale among cm- 
ployees. * * * But we think that these 

annoving incidents are not enough of them- 
selves to establish a case of equitable relief. 

“Fifth, because this argument completely over¬ 
looks the frequent holdings of the Supreme Court 
that an extraordinary remedy (e. g. mandamus) is 
warranted where a party is in danger, as here, of 
being compelled to try his lawsuit before a tribunal 
that has no jurisdiction thereof" (Appellant’s Br. 
pp. 24, 25). 

In support of this proposition appellant cites 
Matter of Shumans, 247 U. S. 231, a case dealing 


with a question of procedure under the law of New 
York State, and Matter of Skinner & Eddy Corpo¬ 
ration, 265 U. S. 86, a case dealing with the right 
of a plaintiff to dismiss an action in the United 
States Court of Claims. Neither of these cases can 
apply for the reasons: (1) The Seventh Amend¬ 
ment, although involved in those cases, does not 
apply to the case at Bar. (2) The questions in¬ 
volved in the case at Bar are questions of admin¬ 
istration of a Federal law, over which Congress at 
all times retains control as to matters of procedure. 
(3) The questions of law and fact in the case at 
Bar are fullv reviewable bv the United States Cir- 
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cuit Courts of Appeals under the terms of the stat¬ 
ute, after the application of the Act by the Board 
in a proper case, under the terms of the Act. 

The sixth, seventh, and eighth assaults upon the 
Act (Appellant's Br. p. 25) relate to alleged claims 
of injury and damage of a conjectural nature and 
are merelv a breaking down of the general claim 
of damage set out in the fourth subdivision of this 
topic and have been adequately treated heretofore. 

Part II 


THE NATIONAL LABOR RELATIONS ACT IS CONSTI¬ 
TUTIONAL 

1. The act is constitutional in its general scope. Its ap¬ 
plicability in the individual case should be deter¬ 
mined according to the statutory procedure 

It has been said by this Court, in the Hidler case, 
that the Court expresses no opinion on the consti- 


tutionalitv of this Act. There being no new issues 
raised by this ease, it is assumed that the Court will 
have no occasion to change its considered view on 
this subject. 

2. The Act is not shown to be necessarily inapplicable to 

this appellant 

The appellant contends that the National Labor 
Relations Act cannot constitutionally be applied 
to the ‘‘intrastate" activities of the appellant (Ap¬ 
pellant's Br., ]>. 26). 

In contesting the validity of the Act, appellant 
relies chiefly upon the cases of A. L. A. Schcclitcr 
('or}), v. Vnitcd States, 295 U. S. 495, and ('after v. 
Carter Coal Co., 298 U. S. 238. A discussion of 
these decisions will serve to outline the constitu¬ 
tional argument in support of the Act. Two fac¬ 
tors distinguish the Schcchter and Carter decisions 
from the case at bar: (1) Both the Schcchter and 
Carter cases dealt with local conditions, not with 
activity taking place in a well defined current of 
commerce. In the Schcchter case, the flow of 
goods had ceased: in the Carter case, the flow had 
not vet begun. * In both cases the Court was careful 

» ci? 

to restrict its decision to the particular facts in¬ 
volved and to distinguish the facts of cases such 
as Stafford v. Wallace and the case at bar. In the 
Schcchter case the Court emphasized: 

So far as the poultry here in question is 
concerned the flow of interstate commerce 
had ceased. The poultry had come to a per¬ 
manent rest within the State. It was not 


held, used, or sold by defendants in relation 

to anv further transactions in interstate 
%> 

commerce and was not destined for trans¬ 
portation to other States. Hence, decisions 
which deal with the stream of interstate com¬ 
merce—where goods come to rest within a 
state temporarily and are later to go for¬ 
ward in interstate commerce—and with 
regulations of transactions involved in that 
practical continuity of movement are not ap¬ 
plicable here (295 U. S. at p. 543). . 


In the Carter case the Court in similar fashion 
stressed that “the case deals with commodities at 


rest before interstate commerce has begun.” And 
again the Court expressly distinguished Stafford 
v. Wallace, 258 U. S. 495, and similar cases as 
resting “upon the circumstances that the acts in 
question constituted direct interference with the 
‘flow’ of commerce among the states” (56 Sup. Ct. 
at 870). 


In the case at bar the interstate movement of 

appellant’s materials and goods from outside the 

States in which the appellant’s respective plants 

are located is never completed there. The articles 

are destined for final rest onlv after further move- 

%> 

ment in interstate commerce is completed by appel¬ 
lant beyond those States. The temporary stoppage 
does not stop the interstate commerce either in the 
sense of movement or trade. The goods and prod¬ 
ucts are the constant subject of interstate trade and 
transportation. 
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In the Schediter and Carter cases the Court has 
foreclosed certain types of regulation which im¬ 
pinge upon activity occurring after the movement 
of commerce lias ceased or before it has begun. 
The Court must, of course, draw the line between 
State and Federal power at some point, but without 
establishing these boundaries the Court has made 
clear that the area lying between the limits of those 
cases—that is, where the activitv occurs in the 
midst of a well defined flow of commerce—is still 
subject to the rule of Stafford v. Wallace, 25S U. S. 
495, and Board of Trade v. Olsen, 2(>2 V. S. 1. (2) 

The second vital distinction is that the Schechter 
and Carter cases concern a wholly different type 
of regulation from that now before the Court. 
Botli cases involved direct regulation of wages and 
hours as to specified industries—designed to sta¬ 
bilize labor costs throughout the industry. Legal 
justification for the regulation was based upon the 
intricate and secondary economic facts of disparate 
labor costs upon the prices and movement of goods 
in interstate commerce. The National Labor Re¬ 
lations Act, on the other hand, is a protection of 
interstate commerce itself from direct burdens and 
obstructions arising from industrial strife and in¬ 
volves only incidentally the aspects of manufac¬ 
turing as the source from which such strife and 
burdens originate. The present record leaves no 
necessity to speculate upon the results to interstate 
commerce of appellant's unfair labor practices. 
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A 
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They have already caused strikes, with consequent 
interruption of commerce among the States. 

It lias been shown in the Heller case that the 
question of the jurisdiction of the Board in a given 
case is, in the first instance, for the determination 
of the Board, subject to review by the appropriate 
United States Circuit Court of Appeals. We have 
discussed the question of jurisdiction briefly, how¬ 
ever, to indicate to the Court the error in appel¬ 
lant’s argument that the Act cannot be applied to 
appellant. 

Part III 


THE COURT BELOW PROPERLY DECLINED TO ENTER A 
DECLARATORY JUDGMENT AS PRAYED 

Appellant argues that this Court did not pass 
upon the issue of declaratory relief in the Heller 
case. That is true, for the Court determined that 
the Bills did not state a cause of action. It is a 
prime requisite of declaratory relief that first there 
be before the Court a justiciable cause of action. 
It follows therefore that if the plaintiff is not be¬ 
fore the Court with a justiciable cause of action he 

is entitled to no relief—declaratory or otherwise. 

%> 

The Circuit Court of Appeals for the Fifth Cir¬ 
cuit in deciding the case of Bradley Lumber Co . v. 
National Labor Relations Board et ah, 84 F. (2d) 
97, touched upon the question of the plaintiffs’ 
right to a declaratory judgment and said: 

It is urged that the Bill ought to be re¬ 
tained because of its prayer for a declara- 


torv decree concerning the matter of the 
Board's jurisdiction over appellants. We 
do not think so. The new power to make a 
declaratory decree does not authorize a court 
of equity by declaration to stop or interfere 
with administrative proceedings at a point 
where it would not, under the settled princi¬ 
ples, have interfered with or stopped them 
under its power to enjoin. The declaratory 
decree is a useful form of remedy, but the 
statutory provision for it does not enlarge 
the scope of equity jurisdiction to permit its 
application to controversies which have not 
yet reached the judicial stage (p. 100). 


We submit that the present case has not reached 
the “judicial stage" and the statutory provisions 
relating to declaratory relief have no present basis 
of operations. 


Part IV 


THK ESSENTIAL FACTS IN THE CASE AT RAIi I >0 NOT 
I REFER FROM THE FACTS IN THE CASE OF HELLER 
BROTHERS CO. V. LIND ET AL.. DECIDED F.V THIS COURT 
NO VEM EER 0. RttO 

The essential facts and hence the issues in this 
case cannot be distinguished from the facts and 
issues in the Heller case. The variations of 
the alleged damage and injury in the two cases are 
variations of degree and not of character. 

Appellant argues that the allegations of the 
Bill—admitted bv the motion to dismiss—show 
imminent danger of substantial damage to appel¬ 
lant and its business (Appellant’s Br. ? pp. 9-22). 


It appears to be a sufficient answer to point out 
that similar allegations of alleged injury and dam¬ 
age were in the Ileller bill, which were also con¬ 
sidered on a motion to dismiss. The Court consid¬ 
ered these admitted allegations and concluded that 
the alleged injury did not constitute such injury 
as was cognizable in equity. 

We submit that a similar conclusion is inevitable 
here. 

CONCLUSION 


For the foregoing reasons and upon the prin¬ 
ciples already enunciated by this Court, it is sub¬ 
mitted that the decree of the District Court herein 
should be affirmed. 

Respectfully submitted. 

Charles Fahy, 

General Counsel, 
National Labor Relations Board. 

Robert B. Watts, 

Associate General Counsel. 

William R. Walsh, 

Attorney. 

December 1936. 
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AN ACT 

To diminish the causes of labor disputes burdening or obstructing interstate and 
foreign commerce, to create a National Labor Relations Board, and for other 
purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

FINDINGS AND POLICY 

Section 1 . The denial by employers of the right of employees to 
organize and the refusal by employers to accept the procedure of 
collective bargaining lead to strikes and other forms of industrial 
strife or unrest, which have the intent or the necessary effect of 
burdening or obstructing commerce by (a) impairing the efficiency, 
safety, or operation of the instrumentalities of commerce; (b) occur¬ 
ring in the current of commerce; (c) materially affecting, restraining, 
or controlling the flow of raw materials or manufactured or processed 
goods from or into the channels of commerce, or the prices of such 
materials or goods in commerce; or (d) causing diminution of 
employment and wages in such volume as substantially to impair or 
disrupt the market for goods flowing from or into the channels 
of commerce. 

The inequality of bargaining power between employees who do 
not possess full freedom of association or actual liberty of contract, 
and employers who are organized in the corporate or other forms of 
ownership association substantially burdens and affects the flow 
of commerce, and tends to aggravate recurrent business depressions, 
by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage 
rates and working conditions within and between industries. 

Experience has proved that protection by law of the right of 
employees to organize and bargain collectively safeguards com¬ 
merce from injury, impairment, or interruption, and promotes the 
flow of commerce by removing certain recognized sources of indus¬ 
trial strife and unrest, by encouraging practices fundamental to the 
friendly adjustment of industrial disputes arising out of differences 
as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 

It is hereby declared to be the policy of the United States to 
eliminate the causes of certain substantial obstructions to the free 
flow of commerce and to mitigate and eliminate these obstructions 
when they have occurred by encouraging the practice and procedure 
of collective bargaining and by protecting the exercise by workers 
of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating 
the terms and conditions of their employment or other mutual aid or 
protection. 


DEFINITIONS 


Sec. 2. When used in this Act— 

(1) The term “ person ” includes one or more individuals, part¬ 
nerships, associations, corporations, legal representatives, trustees, 
trustees in bankruptcy, or receivers. 

(2) The term “ employer ” includes any person acting in the 
interest of an employer, directly or indirectly, but shall not include 
the United States, or any State or political subdivision thereof, or 
any person subject to the Railway Labor Act, as amended from time 
to time, or any labor organization (other than when acting as an 
employer), or anyone acting in the capacity of officer or agent of 
such labor organization. 

(3) The term “ employee ” shall include any employee, and shall 
not be limited to the employees of a particular employer, unless the 
Act explicitly state? otherwise, and shall include any individual 
whose work nas ceased as a consequence of, or in connection with, 
any current labor dispute or because of any unfair labor practice, 
and who has not obtained any other regular and substantially equiv¬ 
alent employment, but shall not include any individual employed 
as an agricultural laborer, or in the domestic service of any family 
or person at his home, or any individual employed by his parent 
or spouse. 

(4) The term “ representatives ” includes any individual or labor 
organization. 

n The term “ labor organization ” means any organization of 
ind, or any agency or employee representation committee or 
plan, in which employees participate and which exists for the pur¬ 
pose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employ¬ 
ment, or conditions of work. 

(6) The term “commerce” means trade, traffic, commerce, trans¬ 
portation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States 
and any State or other Territory, or between any foreign country 
and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the 
same State but through any other State or any Territory or the 
District of Columbia or any foreign country. 

(7) The term “ affecting commerce ” means in commerce, or bur¬ 
dening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or 
obstructing commerce or the free flow of commerce. 

(8) The term “unfair labor practice” means any unfair labor 
practice listed in section 8. 

(9) The term “ labor dispute ” includes any controversy concerning 
terms, tenure or conditions of employment, or concerning the associ¬ 
ation or representation of persons in negotiating, fixing, maintain¬ 
ing, changing, or seeking to arrange terms or conditions of employ¬ 
ment, regardless of whether the disputants stand in the proximate 
relation of employer and employee. 

(10) The term “National Labor Relations Board” means the 
National Labor Relations Board created by section 3 of this Act. 

(11) The term “ old Board ” means the National Labor Relations 
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Board established by Executive Order Numbered 6763 of the Presi¬ 
dent on June 29, 1934, pursuant to Public Resolution Numbered 44, 
approved June 19, 1934 (48 Stat. 1183), and reestablished and con¬ 
tinued by Executive Order Numbered 7074 of the President of 
June 15, 1935, pursuant to Title I of the National Industrial Recov¬ 
ery Act (48 Stat. 195) as amended and continued by Senate Joint 
Resolution 133 1 approved June 14, 1935. 

NATIONAL LABOR RELATIONS BOARD 

Sec. 3. (a) There is hereby created a board, to be known as the 
u National Labor Relations Board ” (hereinafter referred to as 
the “Board”), which shall be composed of three members, who 
shall be appointed by the President, by and with the advice and 
consent of the Senate. One of the original members shall be 
appointed for a term of one year, one for a term of three yearSj and 
one for a term of five years, but their successors shall be appointed 
for terms of five years each, except that any individual chosen to 
fill a vacancy shall be appointed only for the unexpired term of 
the member whom he shall succeed. The President shall designate 
one member to serve as chairman of the Board. Any member of 
the Board may be removed by the President, upon notice and hear¬ 
ing, for neglect of duty or malfeasance in office, but for no other 
cause. 

(b) A vacancy in the Board shall not impair the right of the 
remaining members to exercise all the powers of the Board, and 
two members of the Board shall, at all times, constitute a quorum. 
The Board shall have an official seal which shall be judicially noticed. 

(c) The Board shall at the close of each fiscal year make a report 
in writing to Congress and to the President stating in detail the 
cases it has heard, the decisions it has rendered, the names, salaries, 
and duties of all employees and officers in the employ or under the 
supervision of the Board, and an account of all moneys it has 
disbursed. 

Sec. 4. (a) Each member of the Board shall receive a salary of. 
$10,000 a year, shall be eligible for reappointment, and shall not 
engage in any other business, vocation, or employment. The Board 
shall appoint^ without regard for the provisions of the civil-service 
laws but subject to the Classification Act of 1923, as amended, an 
executive secretary, and such attorneys, examiners, and regional 
directors, and shall appoint such other employees with regard to 
existing laws applicable to the employment and compensation of 
officers and employees of the United States, as it may from time 
to time find necessary for the proper performance of its duties and 
as may be from time to time appropriated for by Congress. The 
Board may establish or utilize such regional, local, or other agencies, 
and utilize such voluntary and uncompensated services, as may from 
time to time be needed. Attorneys appointed under this section' 
may, at the direction of the Board, appear for and represent the 
Board in any case in court. Nothing in this Act shall be construed 
to authorize the Board to appoint individuals for the purpose of 
conciliation or mediation (or for statistical work), where such, 
service may be obtained from the Department of Labor. 

(b) Upon the appointment of the three original members of the 
Board and the designation of its chairman, the old Board shall cease 
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to exist. All employees of the old Board shall be transferred to 
and become employees of the Board with salaries under the Classi¬ 
fication Act of 1923, as amended, without acquiring by such transfer 
a permanent or civil service status. All records, papers, and prop¬ 
erty of the old Board shall become records, papers, and property 
of the Board, and all unexpended funds and appropriations for the 
use and maintenance of the old Board shall become iunds and appro¬ 
priations available to be expended by the Board in the exercise of 
the powers, authority, and duties conferred on it by this Act 

(c) All of the expenses of the Board, including all necessary 
traveling and subsistence expenses outside the District of Columbia 
incurred by the members or employees of the Board under its orders, 
shall be allowed and paid on the presentation of itemized vouchers 
therefor approved by the Board or by any individual it designates 
for that purpose. 

Sec. 5. The principal office of the Board shall be in the District 
of Columbia, but it may meet and exercise any or all of its powers 
at any other place. The Board may, by one or more of its members 
or by such agents or agencies as it may designate, prosecute any 
inquiry necessary to its functions in any part of the United States. 
A member who participates in such an inquiry shall not be dis¬ 
qualified from subsequently participating in a decision of the Board 
in the same case. 

Sec. 6 . (a) The Board shall have authority from time to time 
to make, amend, and rescind such rules and regulations as may be 
necessary to carry out the provisions of this Act. Such rules and 
regulations shall be effective upon publication in the manner which 
the Board shall prescribe. 

RIGHTS OF EMPLOYEES 

Sec. 7. Employees shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining or other 
mutual aid or protection. 

Sec. 8. It shall be an unfair labor practice for an employer— 

(*) To interfere with, restrain, or coerce employees in the exer¬ 
cise of the rights guaranteed in section 7. 

(2) To dominate or interfere with the formation or adminis¬ 
tration of any labor organization or contribute financial or other 
support to it: Provided , That subject to rules and regulations made 
and published by the Board pursuant to section 6 (aj, an employer 
shall not be prohibited from permitting employees to confer with 
him during working hours without loss of time or pay. 

(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or discourage 
membership in any labor organization: Provided , That nothing 
in this Act, or in the National Industrial Recovery Act (U. S. C., 
Supp. VII, title 15, secs. 701-712), as amended from time to time, 
or in any code or agreement approved or prescribed thereunder, or 
in any other statute of the United States, shall preclude an employer 
from making an agreement with a labor organization (not estab¬ 
lished, maintained, or assisted by any action defined in this Act 
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as an unfair labor practice) to require as a condition of employ¬ 
ment membership therein, if such labor organization is the repre¬ 
sentative of the employees as provided in section 9 (a), in the appro¬ 
priate collective bargaining unit covered by such agreement when 
made. 

(4) To discharge or otherwise discriminate against an employee 
because he has filed charges or given testimony under this Act. 

(5) To refuse to bargain collectively with the representatives of 
his employees, subject to the provisions of Section 9 (a). 

REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the pur¬ 
poses of collective bargaining by the majority of the employees in 
a unit appropriate for such purposes, shall be the exclusive repre¬ 
sentatives of all the employees in such unit for the purposes of 
collective bargaining in respect to rates of pay, wages, hours of 
employment, or other conditions of employment: Provided , That 
any individual employee or a group or employees shall have the 
right at any time to present grievances to their employer. 

(b) The Board shall decide in each case whether, in order to 
insure to employees the full benefit of their right to self-organiza¬ 
tion and to collective bargaining, and otherwise to effectuate the 
policies of this Act, the unit appropriate for the purposes of collec¬ 
tive bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof. 

(c) Whenever a question affecting commerce arises concerning 
the representation of employees, the Board may investigate such 
controversy and certify to the parties, in writing, the name or 
names of the representatives that have been designated or selected. 
In any such investigation, the Board shall provide for an appro¬ 
priate hearing upon due notice, either in conjunction with a proceed¬ 
ing under section 10 or otherwise, and may take a secret ballot of 
employees, or utilize any other suitable method to ascertin x such 
representatives. 

(d) Whenever an order of the Board made pursuant to section 
10 (c) is based in whole or in part upon facts certified following 
an investigation pursuant to subsection (c) of this section, ana 
there is a petition for the enforcement or review of such order, such 
certification and the record of such investigation shall be included 
in the transcript of the entire record required to be filed under sub¬ 
sections 10 (e) or 10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole or in part the order 
of the Board shall be made and entered upon the pleadings, testi¬ 
mony, and proceedings set forth in such transcript. 

PREVENTION OF UNFAIR LABOR PRACTICES 

Sec. 10. (a) The Board is empowered, as hereinafter provided, 
to prevent any person from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This power shall be 
exclusive, and shall not be affected by any other means of adjust¬ 
ment or prevention that has been or may be established by agree¬ 
ment, code, law, or otherwise. 

(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any 
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agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a com¬ 
plaint stating the charges in that respect, and containing a notice 
of hearing before the Board or a memoer thereof, or before a desig¬ 
nated agent or agency, at a place therein fixed, not less than five days 
after the serving of said complaint. Any such complaint may be 
amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of 
an order based thereon. The person so complained of shall have 
the right to file an answer to the original or amended complaint 
and to appear in person or otherwise and give testimony at the 
place and time fixed in the complaint. In the discretion of the 
member, agent or agency conducting the hearing or the Board, any 
other person may be allowed to intervene in the said proceeding 
and to present testimony. In any such proceeding the rules of 
evidence prevailing in courts of law or equity shall not be controlling. 

(c) The testimony taken by such member, agent or agency or 
the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take fur¬ 
ther testimony or hear argument. If upon all the testimony taken 
the Board shall be of the opinion that any person named in the 
complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall 
issue and cause to be served on such person an order requiring 
such person to cease and desist from such unfair labor practice, 
and to take such affirmative action, including reinstatement of 
employees with or without back pay, as will eftectuate the policies 
of this Act. Such order may further require such person to make 
reports from time to time showing the extent to which it has com¬ 
plied with the order. If upon all the testimony taken the Board 
shall be of the opinion that no person named in the complaint has 
engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue an order 
dismissing the said complaint. 

(d) Until a transcript of the record in a case shall have been 
filed in a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall deem 
proper, modify or set aside, in whole or -in part, any finding or 
order made or issued by it. 

(e) The Board shall have power to petition any circuit court 
of appeals of the United States (including the Court of Appeals 
of the District of Columbia), or ii all the circuit courts of appeals 
to which application may be made are in vacation, any district 
court of the United States (including the Supreme Court of the 
District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforcement of 
such order and for appropriate temporary relief or restraining 
order, and shall certify and file in the court a transcript of the 
entire record in the proceeding, including the pleadings and testi¬ 
mony upon which such order was entered and the findings and 
order of the Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon shall have 
jurisdiction of the proceeding and of the question determined 


therein, and shall have power to grant such temporary relief or 
restraining order as it deems just and proper, and to make and 
enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, ana enforcing as 
so modified, or setting aside in whole or in part the order of the 
Board. No objection that has not been urged before the Board, its 
member, agent or agency, shall be considered by the court, unless 
the failure or neglect to urge such objection shall be excused because 
of extraordinary circumstances. The findings of the Board as to 
the facts, if supported by evidence, shall be conclusive. If either 
party shall apply to the court for leave to adduce additional evi¬ 
dence and shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the court may order such 
additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the transcript. The Board may 
modify its findings as to the facts, or make new findings, by reason 
of additional evidence so taken and filed, and it shall file such modi¬ 
fied or new findings, which, if supported by evidence, shall be con¬ 
clusive, and shall file its recommendations, if any, for the modifica¬ 
tion or setting aside of its original order. The jurisdiction of the 
court shall be exclusive and its judgment and decree shall be final, 
except that the same shall be subject to review by the appropriate 
circuit court of appeals if application was made to the district court 
as hereinabove provided, and by the Supreme Court of the United 
States upon writ of certiorari or certification as provided in sections 
239 and 240 of the Judicial Code, as amended (U. S. C., title 28, 
secs. 346 and 347). 

(f) Any person aggrieved by a final order of the Board granting 
or denying m whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United States in 
the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts 
business, or in the Court of Appeals of the District of Columbia, by 
filing in such court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition shall be 
forthwith served upon the Board, and thereupon the aggrieved party 
shall file in the court a transcript of the entire record in the proceed¬ 
ing, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings 
and order of the Board. Upon such filing, the court shall proceed 
in the same manner as in the case of an application by the Board 
under subsection (e), and shall have the same exclusive jurisdiction 
to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree 
enforcing, modifying, and enforcing as so modified, or setting aside 
in whole or in part the order of the Board; and the findings of the 
Board as to the facts, if supported by evidence, shall in like manner 
be conclusive. 

(g) The commencement of proceedings under subsection (e) or (f) 
of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board’s order. 




(h) When granting appropriate temporary relief or a restraining 
order, or making and entering a decree enforcing, modifying, ana 
enforcing as so modified or setting aside in whole or in part an order 
of the Board, as provided in this section, the jurisdiction of courts 
sitting in equity snail not be limited by the Act entitled “An Act to 
amend the Judicial Code and to define and limit the jurisdiction of 
courts sitting in equity, and for other purposes ”, approved March 
23, 1932 (U. S. C., Supp. VII, title 29, secs. 101-115). 

(i) Petitions filed under this Act shall be heard expeditiously, and 
if possible within ten days after they have been docketed. 

INVESTIGATORY POWERS 

Sec. 11. For the purpose of all hearings and investigations, which, 
in the opinion of the Board, are necessary and proper for the exercise 
of the powers vested in it by section 9 and section 10— 

(1) The Board, or its duly authorized agents or agencies, shall at 
all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under investigation or 
in question. Any member of the Board shall have power to issue 
subpenas requiring the attendance and testimony of witnesses and 
the production of any evidence that relates to any matter under inves¬ 
tigation or in question, before the Board, its member, agent, or agency 
conducting the hearing or investigation. Any memoer of the Board, 
or any agent or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(2) In case of contumacy or refusal to obey a subpena issued to 
any person, any District Court of the United States or the United 
States courts of any Territory or possession, or the Supreme Court 
of the District of Columbia, within the jurisdiction of which the 
inquiry is carried on or within the jurisdiction of which said person 
guilty of contumacy or refusal to obey is found or resides or trans¬ 
acts business, upon application by the Board shall have jurisdiction 
to issue to such person an order requiring such person to appear 
before the Board, its member, agent, or agency, there to produce 
evidence if so ordered, or there to give testimony touching the matter 
under investigation or in question; and any failure to obey such 
order of the court may be punished by said court as a contempt 
thereof. 

(3) No person shall be excused from attending and testifying or 
from producing book?, records, correspondence, documents, or other 
evidence in obedience to the subpena of the Board, on the ground 
that the testimony or evidence required of him may tend to incrim¬ 
inate him or subject him to a penalty or forfeiture; but no indi¬ 
vidual shall be prosecuted or subjected to any penalty or forfeiture 
for or on account of any transaction, matter, or thing concerning 
which he is compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, except that such 
individual so testifying shall not be exempt from prosecution and 
punishment for perjury committed in so testifying. 
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(4) Complaints, orders, and other process and papers of the Board, 
its member, agent, or agency, may be served either personally or by 
registered mail or by telegraph or by leaving a copy thereof at the 
principal office or place of business of the person required to be 
served. The verified return by the individual so serving the same 
setting forth the manner of such service shall be proof of the same, 
and the return post office receipt or telegraph receipt therefor when 
registered and mailed or telegraphed as aforesaid shall be proof of 
service of the same. Witnesses summoned before the Board, its 
member, agent, or agency, shall be paid the same fees and mileage 
that are paid witnesses in the courts of the United States, and wit¬ 
nesses whose depositions are taken and the persons taking the same 
shall severally be entitled to the same fees as are paid for like 
services in the courts of the United States. 

(5) All process of any court to which application may be made 
under this Act may be served in the judicial district wherein the 
defendant or other person required to be served resides or may be 
found. 

(6) The several departments and agencies of the Government, 
when directed by the President, shall furnish the Board, upon its 
request, all records, papers, and information in their possession 
relating to any matter before the Board. 

Sec. 12. Any person who shall willfully resist, prevent, impede, 
or interfere with any member of the Board or any of its agents or 
agencies in the performance of duties pursuant to this Act shall be 
punished by a fine of not more than $5,000 or by imprisonment for 
not more than one year, or both. 

LIMITATIONS 

Sec. 13. Nothing in this Act shall be construed so as to interfere 
with or impede or diminish in any way the right to strike. 

Sec. 14. Wherever the application of the provisions of section 
7 (a) of the National Industrial Recovery Act (U. S. C., Supp. VII, 
title 15, sec. 707 (a)), as amended from time to time, or or section 
77 B, paragraphs (1) and (m) of the Act approved June 7, 1934, 
entitled “An Act to amend an Act entitled ‘An Act to establish a 
uniform system of bankruptcy throughout the United States’ 
approved ^uly 1, 1898, and Acts amendatory thereof and supple¬ 
mentary thereto” (48 Stat. 922, pars. (1) and (m)), as amended 
from time to time, or of Public Resolution Numbered 44, approved 
June 19, 1934 (48 Stat. 1183), conflicts with the application of the 
provisions of this Act, this Act shall prevail: Provided , That in 
any situation where the provisions of this Act cannot be validly 
enforced, the provisions of such other Acts shall remain in full 
force and effect. 

Sec. 15. If any provision of this Act, or the application of such 
provision to any person or circumstance, shall be held invalid, the 
remainder of this Act, or the application of such provision to per¬ 
sons or circumstances other than those as to which it is held invalid, 
shall not be affected thereby. 

Sec. 16. This Act may be cited as the “ National Labor Relations 
Act.” 

Approved, July 5, 1935. 


